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P-R-O-C-E-E-D-I-N-G-S1

6:25 p.m.2

CHAIRPERSON MITTEN:  Good evening, ladies3

and gentlemen.  This is a special public meeting of4

the Zoning Commission of the District of Columbia for5

Thursday, May 18th, 2006.  6

My name is Carol Mitten and joining me7

this evening are Vice-Chairman Anthony Hood and8

Commissioners John Parsons, Greg Jeffries and back for9

a special appearance is Commissioner Kevin Hildebrand.10

Copies of our agenda are available to you11

and they're on the table by the door.  12

I'd just like to remind folks that we13

don't take public testimony at our meetings unless14

people are specifically invited to come forward and15

I'd also advise you that our proceedings are being16

recorded by the court reporter and we're also being17

webcast live.  So, I'd ask you to avoid making any18

disruptive noises in the hearing room and ask you to19

turn off your beepers and cell phones so that they20

don't make any disruptive noises either.21

Mrs. Schellin, do we have any preliminary22

matters before we proceed?23

MS. SCHELLIN:  No, ma'am.24

CHAIRPERSON MITTEN:  All right.  Then we25
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have one item on our agenda for this evening and it is1

to take final action in Zoning Commission Case Number2

04-33 and we've gotten quite a bit of correspondence3

during our notice period which we've had a chance to4

review and before we get into the nitty gritty of the5

case, if anyone wanted to make any opening statements6

or general comments I'd entertain them at this time.7

COMMISSIONER JEFFRIES:  Yes, thank you,8

Madam Chair, I would like to.  9

I just want to state for the record now10

that, you know, I am comfortable with sort of the11

principals of mandatory inclusionary zoning, but I am12

not in favor of the proposed text that's before the13

Zoning Commission tonight.14

I have stated on several occasions from15

the dais my concerns about the text.  In addition to16

those concerns with the text, there's philosophical17

issues that I have with it.18

One, we've discussed control periods for19

so long as the inclusionary development exists.  I20

think it's far to onerous.  It unfairly denies lower-21

income residents in for sale units the ability to22

create wealth.  I mean we've talked about that at23

great length.24

You know, I would like to note that the25
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President of Manna also felt that sort of perpetual1

affordability control periods has somewhat serious2

equity issues.  3

The PUDs, I strongly believe that those4

should not be included in the proposed text.  I5

believe merging these PUDs with mandatory inclusionary6

zoning could effectively dilute other policy7

initiatives that the District is trying to achieve and8

it sort of restricts some of the flexibility that's9

set forth in the PUD.  These benefits such as public10

space, environmentally friendly design standards,11

exceptional architecture, those things I think could12

perhaps in some way be compromised.13

I also have an issue with the threshold14

applicability of ten units or more.  I think it's15

somewhat low and I don't know if it can really offset16

some of the direct subsidy costs and I also believe17

that it harms local small disadvantaged business18

enterprises and I'm certain that the District is19

really trying to support those.20

You know, I'm truly sensitive that OP in21

its recommendation is trying to capture as much22

affordability as possible, but I do think that that23

threshold is entirely too low and harmful.24

I have other lesser concerns such as this25



7

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

whole notion of the process of being exempt from1

compliance if you're not able to pick up the bonus2

density and then perhaps looking at some sort of3

transitional period for the roll-out.4

My philosophical concerns, one, is I just5

think the text is more symbolic than practical.  I'm6

just not persuaded that there's going to be a sizable7

amount of affordable units that will be created by8

this text because I think many developers will look9

for other opportunities or there will be this long10

period of time before landowners catch up with sort of11

the impact that this text would have on the value of12

its land.13

And I ultimately think the intended14

recipients of this housing will be disappointed to15

find that they still can't afford to live in Shaw and16

Columbia Height.  Because, you know, if you're looking17

at 50 percent of area median income, that's what,18

44,000/45,000?  I mean you can go to the District19

anytime, any evening and watch a developer make a20

presentation to the community and they will be saying21

that, you know, they simply cannot afford these units22

based on area median income.  They're focused on the23

District.24

So, I understand this is one tool in a25
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toolbox, but I think it's more just symbolic.  1

And then also, I think this text has2

considerable opposition.  You know, my reading of the3

file suggests a sizable portion of developers who are4

the producers of housing and are opposed to this in5

some form or another and I just don't feel comfortable6

going forward.  I don't know what the eventual vote7

will be, but I think there should be some reflection8

of that opposition at this -- with this Commission.9

And there is also groups like the10

Federation of Citizens Association, the Committee of11

100, they're concerned about the impact of this as it12

relates to the comprehensive plan how that process is13

underway.14

And then finally, and Mr. Parsons and I15

have talked about this on the dais, you know, I'm just16

not certain that the Zoning Commission is fully17

equipped to deal with the complex issues tied to this.18

I mean, you know, someone said we were one trick pony19

at some point, but we're a land-use regulatory body20

and then we're making decisions on, you know, control21

periods for affordability.  It just seems to be out of22

our scope.  23

I know why it's here.  Because we give on24

bonus density, but I just feel that, you know, a much25
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broader sort of expertise is needed to sort of grapple1

with this issue.2

I applaud the Office of Planning for its3

efforts and dedication in attempting to craft a4

thoughtful inclusionary zoning text as affordable5

housing is much needed throughout the District.6

However, just the accumulation of my text issues as7

well as my general concerns, these leave me no room.8

I can't in good conscience go forward with this.9

And again, I want to make it clear that10

I'm not in favor of voluntary inclusionary zoning.  I11

do think that mandatory can work.  I just think that12

we've set a bar that's somewhat too high.13

Thank you.14

CHAIRPERSON MITTEN:  Thank you,15

Commissioner Jeffries.  Anyone else?  Anyone else want16

to make any comments before we start?  Mr. Hood.17

VICE-CHAIRPERSON HOOD:  Madam Chair, I18

would -- two issues that Commissioner Jeffries brought19

up and I think he and I -- I'm not sure where we're20

going tonight.  The control period issue, I do share21

concern with that and also LSDBEs.  Maybe I may ask22

him as we get to that.  I want to make sure that we23

don't disenfranchise local and small businesses.24

The other thing is what gave me a comfort25
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level though depending upon when we're going to move1

forward was what I hear about Montgomery County.  I2

think we have the commitment from the Office of3

Planning that if they see a drop off or a fall, they4

will come back to us immediately and I think that was5

expressed by the Office of Planning very clearly and6

that's what gives me a comfort.  At least put7

something in the water and let's see what we get and8

see what we come back with, but I'm also in turn to9

the fact that if the professionals or the powers to10

be, the folks who know what's happening with this see11

a drop off, they will come back to us immediately and12

that's what I picked up at the hearing and that's what13

I'm going to be looking for.14

Developers stop doing housing or go out to15

another county or something, then I expect for the16

Office of Planning or someone to alert us and that we17

need to revamp this whole text.  18

Thank you.19

CHAIRPERSON MITTEN:  Thank you.  Anyone20

else?21

I just want to say a couple of things in22

response to what Commissioner Jeffries said which is,23

you know, I appreciate the fact -- I appreciate your24

different -- your differing view.  Because if there's25
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one thing I've learned both here and in my1

professional life is that out of dissent comes good2

things not just one faction being able to ramrod their3

view through and not have all the sides heard.  So, I4

hope you will participate in the discussion tonight to5

the extent that you feel that you can influence it6

because that will be -- I think we'll come up with a7

better -- I hope we come up with a better -- I mean I8

hope we pass something tonight, but if not, we'll deal9

with that when it comes.10

I guess one of the reasons I feel so11

strongly that we need to move forward is the fact that12

I don't -- I haven't -- I didn't hear any difference13

of opinion from the folks that testified.  They might14

not have used this strong of word, but I think there15

was a general consensus that we have an affordable16

housing crisis in this city and when you're in crisis,17

action is required not inaction and, however,18

imperfect what we may do is I would rather rise to the19

challenge and take some action than shrink from the20

challenge and do nothing. 21

So, that's the spirit in which I'm moving22

forward and I realize that there's shortcomings to it23

and, you know, Mr. Hood's right.  I think if we've24

done something that is truly damaging to the housing25
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market which is not what anyone intends, then, you1

know, we'll learn that at -- when we get to the point2

where we map it and mark it.  Finally, reacts to3

something concrete.  We can deal with it at that4

point.5

But, I feel very strongly about taking6

some action.7

COMMISSIONER JEFFRIES:  And, you know, I8

don't want to take exception to the word shrinking.9

You know, I think it took a lot for me to, you know,10

obviously being the Mayor's appointee and being a11

strong proponent of many of his initiatives, I mean12

it's hard to just really, you know, take a pass here.13

But, I do think there is some text14

amendment that I could support, but again, it's the15

accumulation of so many things and, you know, sort of16

reviewing the transcripts and our voluminous file and17

so forth and having some sense about perhaps where18

some of my colleagues are here.  Again, I don't think19

I'll be able to get there.  So.20

CHAIRPERSON MITTEN:  Okay.  21

COMMISSIONER JEFFRIES:  But, I appreciate22

your comments, Madam Chair.23

CHAIRPERSON MITTEN:  Anybody else before24

we dive in?  Okay.  25



13

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

We have a summary sheet that the Attorney1

General's Office was kind enough to put together for2

us and I have my own little sheet of issues that we3

can go through.  I don't mean to say that these are4

comprehensive, but I think they hit the highlights of5

what was raised, the most serious issues and then to6

the extent that anyone read anything that resonates7

with them that I don't mention just to trigger the8

discussion, I'd invite you to add that in as we go9

along.10

So, the first thing among the many matters11

that were called to our attention is the fact that we12

didn't deal completely with R-5-C, R-5-D and R-5-E in13

the Section 2603 and in reviewing this, I got a tiny14

bit confused and I don't know if anyone shares my15

confusion, but what I had recalled and maybe we just16

didn't read this carefully.  Clearly, we omitted17

something.  So, let me just state what the omission18

was.19

In 2603.3, we mentioned that we deal with20

inclusionary developments in R-3 through R-5-E and we21

have the 50 percent low/50 percent moderate22

affordability requirement there and we typically23

coupled that -- if you look at the text above, we24

coupled that with the zones that are mentioned25
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explicitly in 2603.1.1

So, those two tended to go together, but2

the other thing that I recall is that we were -- in3

trying to I think generally adopt OP's recommendation4

as it relates to this issue is that for the higher --5

the zones that permitted taller buildings that they6

were actually in the category that's dealt with in7

2603.2 and 2603.4 which is the 8 percent matter-of-8

right density or 50 percent available bonus density9

and then the 100 percent moderate affordability10

requirement.  11

So, I don't know if anyone else is as12

confused as I am, but I'm tempted to ask the Office of13

Planning for a little help on this.14

Can you help us, Mr. Rodgers?15

MR. RODGERS:  Yes, essentially, R-5-C16

through R-5-E were accidently omitted from Section17

20603.2.18

When you include those in there, they are19

still in concrete construction zones.20

CHAIRPERSON MITTEN:  Right.21

MR. RODGERS:  And so, they would be22

required only 8 percent of the minimum matter-of-right23

or 50 percent of bonus.24

However, because they're residential25
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zones, their affordability would be split between the1

50 percent of the AMI and the 80 percent of the AMI.2

CHAIRPERSON MITTEN:  Oh, so, they were3

considered a hybrid of the two versions is that --4

MR. RODGERS:  Correct.  Yes.5

CHAIRPERSON MITTEN:  Okay.  Okay.  So, if6

we're consistent with the recommendations that we were7

trying to adopt from the Office of Planning, then we8

would add R-5-C, D and E to 2603.2.  9

MR. RODGERS:  2603.10

CHAIRPERSON MITTEN:  They're in three11

already.  They're in .3 already.  Oh, did I mis-speak?12

2603.2.  13

MR. RODGERS:  Right.14

CHAIRPERSON MITTEN:  Okay.  15

MR. RODGERS:  You said 2602.16

CHAIRPERSON MITTEN:  Oh, okay.  Sorry.  17

Let me say that one more time just to get it right.18

Okay.  So, we would include R-5-C, D and19

E in 2603.2.20

MR. RODGERS:  Correct.21

CHAIRPERSON MITTEN:  Okay.  Is everybody22

comfortable with that then?  Okay.  23

Okay.  Next, I don't know to what extent24

we want to revisit this, but we did get a lot of25
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correspondence about the control period and I1

personally don't want to revisit it, but if other2

people do, we can.3

Commissioner Hildebrand.4

COMMISSIONER HILDEBRAND:  I just wanted to5

make one statement and I think that some of the6

criticism of the control period ignores the annual7

benefit that home ownership gives, the 4,000 to $5,0008

a year in tax return benefit because of your interest9

deduction and also the fact that at the end of you10

ownership period, you recoup money and to compare that11

with sort of a glorified renter is to miss the whole12

point.  A renter recoups nothing when they leave a13

property.  An owner recoups their investment plus some14

profit.15

CHAIRPERSON MITTEN:  I guess their concern16

was just that they wouldn't recoup as much as they17

could.18

I mean we hashed this out and I remain19

convinced that the unlimited control period is the way20

to go, but also, you know, it is only one tool.  This21

is not the only way that low-income people can buy22

houses or buy condominiums.  So, to the extent that23

this is just one of a menu, I'm comfortable with it.24

If it was restricting everything that --25
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every kind of program that supported people in trying1

to buy units, then I think that would be quite2

different, but this is, you know, I think that it's a3

way of preserving long-term at least one segment of4

the market and as Mr. Hildebrand, I think, reminded us5

at one point, you know, the bonus density is long6

lived and so should the affordability requirement be.7

COMMISSIONER JEFFRIES:  Excuse me.  Could8

Office of Planning remind me what was your9

recommendation as it relates to a controlled period?10

MR. RODGERS:  I think we --11

COMMISSIONER JEFFRIES:  And what was the12

genesis of it as well?13

MR. RODGERS:  Of the control period?  I14

think we used other -- probably a majority of other IZ15

programs across the country which do have a control16

period typically somewhere.  They vary from place to17

place, but they typically vary for home ownership18

between ten and 20 years for home ownership and then19

between 20 and 50 and higher for rental.20

There are some jurisdictions that do do in21

perpetuity and --22

COMMISSIONER JEFFRIES:  And what kind of23

jurisdictions?  I mean do you have a sense of --24

MR. RODGERS:  One of them is Burlington,25
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Vermont.  They use a land trust format to manage the1

units in perpetuity and that's one of the places.2

COMMISSIONER JEFFRIES:  So, what's your3

thoughts on -- well, never mind.  Go ahead.4

CHAIRPERSON MITTEN:  Anyone else?  Mr.5

Hood.6

VICE-CHAIRPERSON HOOD:  I just don't know7

how I get to -- voted against that portion and I know8

we rehashed this and went through that and I agree9

with you, Madam Chair.  I'm not going -- it's just --10

CHAIRPERSON MITTEN:  We can hold that11

provision out separately if you want to.12

VICE-CHAIRPERSON HOOD:  I'm going to lose13

anyway.  So, just save time and let's just move14

forward, but I do have an issue with that and we said15

unlimited, but I thought it was 99 years.16

CHAIRPERSON MITTEN:  It's for the life of17

the project is --18

VICE-CHAIRPERSON HOOD:  Oh, that's.  Okay.19

Because all the data that came back as Mr. Rodgers has20

spoke of and at least the way I read it, it was ten to21

20 years.  But, anyway, we had this argument and as22

you said, Madam Chair, I would agree with you this23

time that there's no sense in rehashing it.24

Especially when I know I'm on the losing side.25
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CHAIRPERSON MITTEN:  Well, you were so1

articulate in the past, you know, that it would only2

detract from your -- Mr. Jeffries.3

COMMISSIONER JEFFRIES:  Yes, I mean,4

again, I mean just all the -- I mean Zoning Commission5

making determinations on -- it's just -- can someone6

help me there.  I mean I know that we've received lots7

of, you know, testimony, written testimony and it's8

true, Commissioner Hildebrand, that, you know, I think9

a lot of people recognize that there's appreciation,10

you know, but if you line that appreciation that11

someone in one of these affordable units getting12

versus -- I mean it's nice to say three and a half,13

you know, per annum increase is what you'll get and14

you'll get 126,000 over 15 years.  But, you compare15

that to what you and I will get.  I just think it's16

intrinsically not right.  I just do.17

And again, I just don't think there's been18

enough people who are, you know, truly qualified to19

speak on that in terms of their having produced20

affordable housing and understanding these things from21

a policy perspective.22

We've heard from a number of them, but23

anyway, I don't want to continue down this road here.24

I mean I just --25
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COMMISSIONER PARSONS:  But, what1

alternative do you have?2

COMMISSIONER JEFFRIES:  I thought that3

what we had -- what the Office of Planning had put on4

the table was absolutely acceptable.  You know, 20/305

years with some sort of sharing arrangement thereafter6

with the District.7

I mean I think that the money's -- you8

know, that they should recoup everything, but yes, I9

was thinking of some sort of sharing arrangement after10

20 or 30 years.11

COMMISSIONER PARSONS:  Okay.  That's12

doesn't persuade me to revisit it if that's what13

you're wondering.14

CHAIRPERSON MITTEN:  I just want to make15

sure.  Okay.  I just want to make sure that everybody16

had a chance to say their piece on that because we did17

get a lot of correspondence about it.18

There were a series of requests for19

various exemptions for various either zoning overlays20

or specific kinds of property types.  So, we'll run21

them down.22

First was a request for exemptions within23

the DD overlay.  We exempt specifically in --24

MR. BERGSTEIN:  Page seven starting at25
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line 16, 2602.3, R-1, R-2 and C-4 zoned districts.1

CHAIRPERSON MITTEN:  Thank you, Mr.2

Bergstein.3

We have certain kinds of facilities.  This4

is 2602.3 as Mr. Bergstein said.  And then certain5

zones and we don't include in that list any of the6

overlays and some of this I think is just a question7

of timing about how -- or how we will deal with8

certain things.  My view would be rather than trying9

to suggest that at least from a zoning perspective as10

it relates to overlays instead of trying to be11

exhaustive about that now because once you -- if you12

put DD in there, then maybe -- then, you know, I mean13

to be fair about it, we'd have to consider each14

overlay that's in place.  I think we should deal with15

that at the time that we map it and if we don't -- if16

we find that we don't want to map it where there's an17

existing overlay, we simply avoid that area rather18

than specifically exempting a particular overlay.  I19

don't know what the --20

COMMISSIONER PARSONS:  I agree.  It's21

really a mapping issue.22

CHAIRPERSON MITTEN:  Anybody else?23

COMMISSIONER JEFFRIES:  I agree with that24

as well.25
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CHAIRPERSON MITTEN:  Okay.  Along those1

same lines, the TDR receiving zones are also created2

by -- as a product of the DD overlay.  They're not in3

-- they're not mapped as -- in the DD overlay, but4

they're created in Chapter 17 unless you're in another5

-- in an area like the Arts overlay or the Capitol6

Gateway overlay where you can do combined lot7

development.8

I would suggest that we take that up as a9

mapping issue as well.  Anybody?  Okay.10

All right.  Then we had a request from11

George Washington.  It's not exclusively on their own12

behalf, but a request to exclude -- we have13

dormitories included, but as we learned in dealing14

with some of the campus plan cases that dormitory15

speaks to a different -- a certain kind -- a style of16

housing and actually, what we might call dormitories17

now are actually by definition under zoning they're18

actually apartment houses.19

So, they're asking for an exemption for20

university housing and they've offered a definition21

which would be housing developed by or on behalf of a22

local college or university for its students, faculty23

or staff which I think is appropriate.  I would just24

want it to say exclusively for its students, faculty25
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or staff.1

COMMISSIONER PARSONS:  I would agree with2

the emphasis on exclusively.  Otherwise, you know what3

will happen.4

CHAIRPERSON MITTEN:  I can imagine what5

might happen.6

COMMISSIONER PARSONS:  Yes.7

CHAIRPERSON MITTEN:  Anybody else on the8

university housing thing?  Do we have a general9

consensus on that?  Okay.10

We also have a request to exempt housing11

that are owned or leased by foreign missions for12

diplomatic staff.  Again, there's not a specific13

definition that's included in the letter that we14

received, but I'm sure the Office of the Attorney15

General can help us craft a definition, but I would16

suggest something parallel to the university housing17

which would be that diplomatic housing has a18

definition and it's a definition that suggests that19

it's exclusively for diplomatic housing.20

COMMISSIONER PARSONS:  Agreed.21

CHAIRPERSON MITTEN:  Okay.  We've had a22

request that single-family dwellings, row dwellings23

and flats in developments that might be approved by24

the BZA, Zoning Commission or through large track25
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review be exempted and I'm just not prepared to give1

an exemption of that scale.  I mean we've already2

exempted R-1 and R-2 zones from even being considered3

for the overlay and I just -- and the large track4

review is --5

COMMISSIONER PARSONS:  Well, if we did6

that, there would be nothing left.7

CHAIRPERSON MITTEN:  Well, perhaps.  So,8

I would not support an exemption on that -- for those9

types of -- anyone?  Okay.  10

We've also had folks requesting exemptions11

for projects that otherwise have some kind of12

affordability requirement that's a part of it which we13

dealt with.  I don't have the section.  Maybe Mr.14

Bergstein's going to help me out here I'm sure.15

But, I think the way we dealt with it is16

that we had said to the extent that those17

affordability requirements go as deep as the18

inclusionary zoning requirements, then you can count19

them and if they don't, then you go -- you have to20

meet our requirements.21

COMMISSIONER JEFFRIES:  So, Madam Chair,22

so, you --23

CHAIRPERSON MITTEN:  Yes.24

COMMISSIONER JEFFRIES:  -- like, for25
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example, the legislation tied to AWC and their1

affordable housing requirements or NCRC.  Those kind2

of things.3

CHAIRPERSON MITTEN:  Right.4

COMMISSIONER JEFFRIES:  Okay.  5

CHAIRPERSON MITTEN:  To the extent that6

they're either -- if they cut deeper than ours, then7

that's great.  There's not going to be any problem.8

It's not in addition to.  That you can meet the9

requirement the same way.10

MR. BERGSTEIN:  Madam Chair, the provision11

is a 2605.3 --12

CHAIRPERSON MITTEN:  Thank you.13

MR. BERGSTEIN:  -- which is on page 11 at14

the first line.15

CHAIRPERSON MITTEN:  Thank you.  So, it16

says that they can count those units.  It's just that17

the -- provided that all the provisions of the chapter18

and the act are met.  So, that's what I was trying to19

express.  So, I mean I don't see any reason to depart20

from that at the moment.21

Mr. Parsons, did you --22

COMMISSIONER PARSONS:  No, I don't either.23

CHAIRPERSON MITTEN:  Okay.  Okay.  Here's24

a subject that we had some healthy discussion on in25



26

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

the past which is the inclusion of PUDs and I had to1

refresh my memory on this as to how we handled it, but2

we had people at both ends of the spectrum.  Some were3

asking us to include planned unit developments.  All4

planned unit developments from here going forward5

regardless of where the overlay, the inclusionary6

zoning overlay was mapped.  That's one end of the7

spectrum and then we had -- the other end of the8

spectrum that wanted PUDs exempted across the board9

even once we mapped the overlaps.  So, we went to the10

middle I think and said well, we're not going to11

exclude them from the area once it's mapped.  So, we12

kept it in the overlay, but in as much as we haven't13

mapped it anywhere yet, it doesn't affect any existing14

or it doesn't affect any PUDs that might come forward15

in advance of mapping, but okay.16

COMMISSIONER PARSONS:  But, there's17

something wrong with what we did.  I mean the Office18

of Planning is urging us to do what we think we did.19

I mean we think we did what you're urging us to do and20

apparently, the way you read it we didn't.  So,21

there's something wrong with the language.  22

CHAIRPERSON MITTEN:  Maybe we should ask23

them.24

COMMISSIONER PARSONS:  It's fully intended25
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for PUDs to apply in the mapped areas.1

MR. RODGERS:  I thought that was our last2

discussion.  We discussed it quite a bit on this dais.3

CHAIRPERSON MITTEN:  So --4

COMMISSIONER PARSONS:  The way I read your5

report, you're pleading for us to do that.6

MR. RODGERS:  Yes, if they're in a mapped7

area that they should have a mandatory inclusionary8

requirement.  However, we did express that that9

mandatory inclusionary requirement should not be the10

percentage of the bonus as stated in the text.  It11

should be based on the minimum matter-of-right and of12

the base zone and the reason being there is not13

economic incentive based on the model.  There's no14

economic incentive when you base it on a percentage of15

the bonus and so, there's no reason why a developer16

would choose that course even though there might be17

other public benefits the District could achieve and18

so, we want to make sure that there was a minimum19

floor, but not necessarily tied to the maximum bonus.20

MS. MCCARTHY:  And I think that we agreed21

with the Commission when they observed that in the22

case of extraordinary public benefits that were23

provided by the PUD, flexibility from the affordable24

housing requirement could be requested the same as a25



28

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

developer requests flexibility from the density,1

existing zoning, rear yards, side yards, whatever2

through the PUD process, but that a case had to be3

made for that as the case is made for why get higher4

density than what's permitted as a matter-of-right and5

the other provisions of a PUD.6

CHAIRPERSON MITTEN:  Let me ask you this7

question first for clarification.  In what you guys8

have suggested and you speak of the base zone, what do9

you mean by the base zone?  Do you mean the existing10

zone or the PUD-related map amendment zone to the11

extent that there is a PUD-related map amendment?12

MS. MCCARTHY:  I think we all agree that13

what we were talking about was the zone that was the14

base zone for the PUD.  So, if request a zoning15

change, then the requirement should be related to16

whatever the new base zone is in the zoning change17

that's part of the PUD.18

CHAIRPERSON MITTEN:  You know, we've had19

some PUDs and I'm thinking about ones, you know, like20

when we did the -- and I would ask you to just not21

think about the fact that they're Hope VI, but we had22

Hope VI proposals that came in.  We've had -- I can't23

think of the name of some of the ones that we've24

talked about recently.  You remember the ones with the25
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fences in the backyard that we talked about and just1

to jog your memory and then there's another one that2

we haven't had the hearing yet that's quite large and3

it's up in northeast someplace and these people are4

not coming in for necessarily density that even5

approaches what the matter-of-right is in the zone.6

They're in for a PUD for other reasons and so, I'm7

just wondering what that does if you have that as a8

minimum requirement.9

MS. MCCARTHY:  Right.  Well, I think10

that's why we're seeing just as the PUD allows you to11

seek flexibility on any number of other provisions if12

because of the circumstances of the PUD you're not13

getting a density bonus, you should be able to point14

that out and explain why the 8 percent minimum15

requirement for example wouldn't apply.16

CHAIRPERSON MITTEN:  So, you're basically17

trying to set a standard from which they must -- that18

they have to address in some way?19

MS. MCCARTHY:  Exactly.  When somebody20

comes in for a PUD, the zoning requirements are the21

standard against which you measure what flexibility is22

requested and then balance that against the amenities23

and public benefits that are being provided and so, we24

think the flexibility of the PUD -- we think it's good25
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to have an assumption that the affordable unit's being1

provided, but recognize that PUDs -- one of the2

important aspects of PUDs is the flexibility.  So, if3

there are other countervailing reasons why the4

affordability requirements shouldn't apply because5

there's fabulous benefits or because they're not6

getting the full density or whatever, that they should7

be able to explain why they are looking for8

flexibility from that requirement.9

MR. COCHRAN:  And by basing it on the10

requested base zoning for the PUD, associated zoning11

for the PUD, you would get yourself around the problem12

of PUDs that are requested for zones that don't permit13

residential.  How then do you consider the bonus when14

you don't have anything to start with?15

CHAIRPERSON MITTEN:  How would you deal16

with a mixed-used zone?  What would you consider the17

residential -- the matter-of-right residential in like18

a C-3-A or something like that?19

MS. MCCARTHY:  Well, I think the20

residential that you're entitled to in that zone.21

CHAIRPERSON MITTEN:  So, the maximum22

density then?  I wish I had understood this because23

then I mean I'm like I haven't thought about it.  I24

haven't thought about it enough.  I wish I had25
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understood it in advance and then I could have thought1

about it.2

COMMISSIONER PARSONS:  Well, I am troubled3

by your point.  How many PUDs recently that have come4

to us and what they're doing doesn't fit any5

particular zone and so, they'll go to a zone that6

gives them the height or the density even though they7

don't need many aspects of it and I don't know how to8

deal with that because I guess they could explain it9

as part of the case, but --10

CHAIRPERSON MITTEN:  Yes, I think what I'd11

like to do with this if we can is sort of put this on12

a -- you know, just put it off to the side for now and13

I think what I'd like is just to have the Office of14

Planning -- like we can take this up again not as part15

of this case, but I'm open to more conversation about16

it and I'd like to explore it in the context of some17

of the cases that we've had recently that we could use18

to say okay, well, what would that mean in case ABC19

and then maybe I would get comfortable with it.20

COMMISSIONER PARSONS:  Well, and this21

really wouldn't take affect until we mapped anything22

anyway.23

CHAIRPERSON MITTEN:  True enough.24

COMMISSIONER PARSONS:  So, maybe it could25
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be included in that mapping exercise.1

CHAIRPERSON MITTEN:  Um-hum.  Okay.  So,2

could we sort of set that aside and ask the Office of3

Planning to bring that back to us as an amendment at4

some point.5

VICE-CHAIRPERSON HOOD:  And I may have6

missed this.  I know we talked about doing the text7

first and then coming back and mapping later.8

Was there a time frame discussed?  I don't9

remember.  Of when we would start mapping.  When we10

would map.11

CHAIRPERSON MITTEN:  No, we're going to12

wait for the Office of Planning to bring us the13

proposal.14

VICE-CHAIRPERSON HOOD:  We got to do it15

soon so we're all still here.  Passing this on to16

future generations.  Okay.  17

MS. MCCARTHY:  We are proposing to do that18

in June.  We were originally going to wait until every19

last detail was settled, but I think proposing the20

mapping will help address if there are still a few21

details that are left to be worked out.  Proposing the22

mapping will at least give a good basis for23

considering the last ones and there will be time from24

the time we set it down or proposed it for set down25
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and give it to you for set down until the hearing when1

there can be another iteration.2

VICE-CHAIRPERSON HOOD:  So, we're3

proposing set down.  I'm trying to get clear.  We're4

proposing -- you're proposing to bring something for5

us to set down in June which would mean we will6

probably be looking at doing it in July or October.7

Good.  Because I didn't want us to do it in the summer8

months because most people in this city are on9

vacation.  Okay.  Thank you.10

CHAIRPERSON MITTEN:  So, now, there's11

still the issue though of whether or not as part of12

the PUD flexibility because, remember, once we map --13

now, this we could also set aside and ask for -- we14

can take this up now or later.  As it is now, sometime15

we're going to map this and the PUDs as we have16

written the overlay will be affected by the minimum17

requirements.  So, do we want to allow in the PUD18

process flexibility from those requirements as part of19

the overall consideration in the PUD process?  Whether20

it's the minimum that we -- you know, Office of21

Planning is asking us to adopt a different kind of22

minimum.23

COMMISSIONER PARSONS:  You mean the 824

percent?25
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CHAIRPERSON MITTEN:  Yes, of matter-of-1

right as opposed to -- that's just a blanket.  They2

want 10 percent matter-of-right and 8 percent matter-3

of-right.  It doesn't turn on in anyway necessarily4

the available bonus.  They're saying the onus at that5

point would be on the applicant to show why they can't6

meet that.  Given that, you know, we're not adopting7

that at the moment, but we do have to consider would8

we entertain -- basically would we fulfill the role of9

the BZA, I think, in the PUD process to say why10

somebody should be relieved of their requirement as11

it's written now.12

COMMISSIONER JEFFRIES:  But, you're13

effectively still talking about the flexibility from14

what the baseline which is really what the PUD is all15

about.16

CHAIRPERSON MITTEN:  Yes, I mean I think17

so.  I think --18

COMMISSIONER JEFFRIES:  Yes, I don't --19

CHAIRPERSON MITTEN:  -- that there should20

be the opportunity for that because I think that was21

some of the hesitation that we had in the first place22

about, you know, the fact that we want opportunities23

to bring other kinds of amenities not exclusively24

affordable housing.  So, I think that flexibility25
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should be built in. 1

COMMISSIONER HILDEBRAND:  Well, I think2

part of the discussion previously had been a concern3

that the PUD process would be used as a mechanism to4

circumvent the inclusionary zoning process and I think5

if you introduce that level of flexibility down to6

zero, that could potentially happen.  I'm not saying7

that it will, but I think there's a bigger chance of8

that happening.9

COMMISSIONER JEFFRIES:  Well, let's ask10

the Office of Planning.  I mean do you -- well, you11

made the recommendation there.12

MS. MCCARTHY:  We made the recommendation13

because we were concerned about both ends of the14

spectrum and I think we thought the answer to your15

concern, Mr. Hildebrand, was it was more likely to use16

the PUD as a mechanism to subvert inclusionary zoning17

if there were no requirement in areas where -- if18

there were no requirement where you were using a PUD19

and then you wouldn't have to have any explanation as20

to why you weren't doing at least the minimum.21

COMMISSIONER JEFFRIES:  Um-hum.22

MS. MCCARTHY:  So, we thought if the23

minimum were put on there, it still permits the24

applicant to explain why in this particular instance25
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inclusionary zoning doesn't work with the rest of the1

project, but it doesn't provide an incentive basically2

to go to a PUD just because then you wouldn't have any3

requirement for inclusionary zoning.4

COMMISSIONER JEFFRIES:  Unless I'm missing5

something, it sounds like this is an olive branch from6

the Office of Planning on this topic.  I mean unless7

I'm missing something here as it relates to some of,8

you know, the push back.  They're still allowing9

flexibility.  I mean I think that's a hallmark of the10

PUD.11

CHAIRPERSON MITTEN:  I do, too.12

COMMISSIONER JEFFRIES:  Yes, so, I don't13

have a problem --14

CHAIRPERSON MITTEN:  Okay.  Anybody 15

have -- okay.  Okay.  So, flexibility will be an16

element of the PUD consideration.  Flexibility from17

the mandatory minimums.18

COMMISSIONER JEFFRIES:  Agree.19

CHAIRPERSON MITTEN:  Okay.  Okay.  In20

Section 2602.4 and keep in mind that there's going to21

be this companion piece of legislation that's really22

essential that we need to keep in mind that the23

companion piece of legislation -- before we mapped it,24

the companion piece of legislation has to be in place.25
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Otherwise, we can't enforce.  Because that's what we1

decided.  Oh, we're going to put all that off on other2

people.3

That in 2602.4, we need some more language4

that would say except as provided in 2602.5 and 2607.15

or in the act which is the act that basically provides6

for implementation of much of this.  That all7

inclusionary units created pursuant to this chapter8

shall be leased or sold only to eligible households9

for so long as the inclusionary development exists.10

We've been advised that that needs to be added.  11

Any issues with that?12

COMMISSIONER HILDEBRAND:  No.13

CHAIRPERSON MITTEN:  Okay.  Okay.  We got14

a lot of correspondence about -- I'm going to just15

kind of package up together which is the minimum unit16

size.  Just to capture what we did is we tried to17

provide for a certain degree of equity between the18

affordable units and the market rate units and we did19

that in a number of ways and one is that you have to20

have sort of a similar number of the unit types and21

then you have to have -- the unit types need to22

approximately the same size as -- the affordable units23

need to be approximately the same size as the market24

rate units and then you had to have them fairly25
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distributed within the building which I thought we1

were very good about insuring equity and then come to2

find out, people aren't as interested in it as we3

thought they were.4

So, I actually was really surprised that5

there's more interest in having more smaller units if6

that's what it comes to and I'd ask how folks feel7

about that.8

One of the things -- and just maybe before9

people respond, if I could just finish my thought.10

One of the things we've heard in a lot of cases is11

that at the higher end of the spectrum of size,12

there's not as many units available and that's where13

there's this unmet need in affordable units and so, I14

thought that's why this was so important that we15

provide for that and so, that's why I was really16

surprised that people were more interested in numbers17

than in sort of providing a wider range of housing18

opportunities.  So.19

COMMISSIONER PARSONS:  Well, that was just20

the point I was going to make which was what OP's21

argument is.  Is that the shortage is the larger22

family units.  The units need two or more bedrooms and23

to reduce it down in size doesn't seem to meet that24

need at all.  So, I thought their argument was very25
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persuasive for the larger units.1

CHAIRPERSON MITTEN:  So, then the question2

is though -- oh, I'm sorry, Mr. --3

COMMISSIONER JEFFRIES:  What are you4

reading from?5

COMMISSIONER PARSONS:  Their report of6

April --7

CHAIRPERSON MITTEN:  April 24th.8

COMMISSIONER JEFFRIES:  In terms of9

setting the minimum sizes, is that one?10

COMMISSIONER PARSONS:  No, it was -- just11

this argument in this paragraph right here on page12

five.  13

COMMISSIONER JEFFRIES:  Oh.14

COMMISSIONER PARSONS:  My point is people15

are fleeing the city with larger families.  We should16

be providing something to bring them back not17

providing more studio units than we should.18

COMMISSIONER JEFFRIES:  Yes, you say that,19

but, you know, we have -- I mean the studio20

apartments, efficiencies, the one bedrooms are moving21

quickly particularly around transit orient22

developments and it's really taken a lot of, you know,23

slack off of, you know, parking requirements because24

a lot of these people, you know, use the Metro and so25
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forth.  I mean by the time you start getting these two1

bedrooms and three bedrooms in, someone has a vehicle2

and so forth.  3

So, Madam Chair, let me make certain I4

understand what your question is.  I mean is it that5

we should, you know, sort of consider some of the6

commentary about, you know, allowing for a smaller7

size affordable unit?8

CHAIRPERSON MITTEN:  I'm not advocating9

for that myself.10

COMMISSIONER JEFFRIES:  Oh, okay.11

CHAIRPERSON MITTEN:  But, I don't want to12

ignore the people that brought this case to us.  Which13

is, you know, the people that have been pushing for14

inclusionary zoning are the ones that are saying more15

smaller units is better than fewer larger units.  It16

surprises me that that's true and if it is true and17

maybe we should just accommodate that instead of us18

trying to impose, you know --19

COMMISSIONER JEFFRIES:  But, you know,20

what affordable -- I guess this is really work force21

housing.  I'm just trying to get a sense.  I mean you22

think of a family four.  The head is, you know, making23

40,000/$50,000 a year and they have two kids.  You24

know, that's sort of what we're thinking about trying25
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to capture in terms of affordable, but if we're1

looking at efficiencies and one bedrooms, I mean who2

are these people that you're providing affordable3

units for?  Are they students who, you know, perhaps4

in another ten years are going to be, you know, making5

a lot money?  Is it -- I mean I guess what I'm saying6

is it seems to almost run a little counter to what7

we're trying to achieve here when you think about the8

unit types.9

CHAIRPERSON MITTEN:  Yes.10

COMMISSIONER JEFFRIES:  You know, because11

I mean two create a lot of affordable efficiencies,12

you know --13

CHAIRPERSON MITTEN:  Right.14

COMMISSIONER JEFFRIES:  -- but think of15

who the population is.16

CHAIRPERSON MITTEN:  Right.  Right.  And17

again, you know, I mean I know this is -- it's not18

intended to be a perfect tool, but I mean I think it's19

a little bit better if it's broader.20

COMMISSIONER JEFFRIES:  Yes.21

CHAIRPERSON MITTEN:  And I think that's22

what we were trying to do is to say well, for whatever23

we have, let's make sure we have an even distribution.24

This way.  That way.25
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VICE-CHAIRPERSON HOOD:  I would agree,1

Madam Chair.  I would agree with you as opposed to2

having smaller unit.3

COMMISSIONER HILDEBRAND:  I'm wondering if4

I may have missed the point here.  In reading the5

letters that came in, in my mind, I was thinking that6

the question wasn't changing the mix that is in a7

proposed development, but changing the unit size.  So,8

that perhaps a four-bedroom market rate apartment9

might be 2500 square feet.  If you had a minimum size10

for an affordable unit at 1200 square feet or11

something, that would give you two four-bedroom units12

in the same square footage as opposed to making one13

affordable unit 2400 square feet.14

CHAIRPERSON MITTEN:  Well, I guess it15

depends on how you -- to the extent that you want to16

change any of the elements of the equity formula --17

COMMISSIONER HILDEBRAND:  Um-hum.18

CHAIRPERSON MITTEN:  -- then -- if you19

don't change the unit mix part of the equity formula,20

but you change the unit size part --21

COMMISSIONER HILDEBRAND:  Right.22

CHAIRPERSON MITTEN:  -- then you can get23

that result.24

COMMISSIONER HILDEBRAND:  That's what I25
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thought that they were hoping to achieve.  Was not to1

change the mix of the units, but to change the size so2

that you could in effect get more units.3

CHAIRPERSON MITTEN:  Well, that's one way4

to approach it.  I'd probably feel more comfortable5

with that.  Because that way at least we're getting6

the mix and, you know, people can be in somewhat7

smaller units that way.  I could go for that.8

COMMISSIONER HILDEBRAND:  I just think9

we'd have to be diligent to make sure that we weren't10

getting units that had bedrooms that were eight by11

eight or something that was really unusable just to12

qualify as a four bedroom kind of unit.  So just --13

CHAIRPERSON MITTEN:  Well, the thing is14

that I hear what you're saying, but these people --15

they still have to be desirable to people.16

COMMISSIONER JEFFRIES:  Yes.17

CHAIRPERSON MITTEN:  I mean these people18

aren't so poor that, you know, I mean it is work19

force.  They do have some options.  So, it's not like20

they have to take whatever they can get.  This is21

about, you know, providing some equity across the22

city.  So, I think that could be avoided by just23

relying on the market.24

So, now, it's a question of what would we25
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modify here.1

COMMISSIONER PARSONS:  Well, the Office of2

Planning is recommending two things.  One is size.3

CHAIRPERSON MITTEN:  Right.4

COMMISSIONER PARSONS:  And the other is5

this 2605.4 change to the language that's in there6

that says the proportion of studio efficiency and one7

bedroom inclusionary units to all inclusionary units8

shall not exceed the proportion of market-rate studio9

efficiency and one-bedroom units to all market-rate10

units and it's similar to the language we had before,11

but it's clearer.  Initially, it said on average at12

least the same number.13

CHAIRPERSON MITTEN:  Um-hum.14

COMMISSIONER PARSONS:  And now they've15

gone to, you know, this shall not exceed the16

proportion concept which I think is clearer.17

COMMISSIONER JEFFRIES:  Okay.  Wait.  So,18

2605.7, those minimum-size standards that are being19

proposed by OP, everyone's fine with that?20

COMMISSIONER PARSONS:  Oh, we haven't21

talked about that yet.22

CHAIRPERSON MITTEN:  We haven't gotten to23

that part yet.24

COMMISSIONER JEFFRIES:  Okay.25
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CHAIRPERSON MITTEN:  We're on 2605.4.1

They proposed some alternative language there that2

focuses that you don't weight it and have it too3

heavily --4

COMMISSIONER JEFFRIES:  Oh.  Okay.  5

CHAIRPERSON MITTEN:  -- in favor of the6

smaller units.7

COMMISSIONER JEFFRIES:  Right.  Right.8

Right.  I thought you had skipped -- you had done that9

already.10

CHAIRPERSON MITTEN:  So, what do people11

think about the alternative language for 2605.4?12

COMMISSIONER PARSONS:  I like it.13

CHAIRPERSON MITTEN:  John likes it.14

VICE-CHAIRPERSON HOOD:  I'm still trying15

to -- I guess will get us to that proportionality16

issue about the same size or different sizes that are17

already for market rate.  I want to make sure that18

that gets us there.19

CHAIRPERSON MITTEN:  I think it -- I think20

there's a way to make it even more perfect, but I'm21

not interested in going there.  What we had is -- we22

have one way to approach it which is -- basically you23

get the same number of bedrooms.  It's just a question24

of how you distribute those bedrooms is what we had as25
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I read it.1

Then what OP is saying is well, yes, but2

that can't be too heavily weighted in terms of the3

smaller unit.  So, they're protecting on one side.4

The other way to do it is what we've done5

I think in some PUDs where we said you're going to6

have the -- you know, whatever the proportion of7

efficiencies is in the total project, that's how many8

affordable efficiencies and the same thing with ones9

and twos and so on.10

That really doesn't work very well and I11

think that's why the OP language is good.  It doesn't12

work well if you don't have a big project because you13

don't have the full distribution necessarily.14

COMMISSIONER JEFFRIES:  So, if you have a15

project as a, you know, private sector developer and16

you decide that you want to provide a mix of17

efficiencies and one bedroom like 65 percent and 3518

percent two bedrooms and the portion of that that's19

affordable would have to be 65 percent one bedrooms20

and efficiencies, OP is saying that's fine.  Correct?21

CHAIRPERSON MITTEN:  Yes.22

COMMISSIONER JEFFRIES:  You're absolutely23

saying that's fine.24

CHAIRPERSON MITTEN:  Right.25
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COMMISSIONER JEFFRIES:  Okay.  So, you're1

not asking a developer to create more two-bedroom2

units when that's really not part of their scheme as3

relates to this development.  Okay.4

CHAIRPERSON MITTEN:  Right.5

COMMISSIONER JEFFRIES:  Okay.6

CHAIRPERSON MITTEN:  That's right.7

COMMISSIONER JEFFRIES:  Because you're8

trying to achieve more what you think are truly9

affordable units for families.10

CHAIRPERSON MITTEN:  Um-hum.11

COMMISSIONER JEFFRIES:  Okay.  12

CHAIRPERSON MITTEN:  So, do we have13

consensus about adapting the new OP language on14

2605.4?  15

COMMISSIONER JEFFRIES:  Yes.16

CHAIRPERSON MITTEN:  Okay.  Think we do.17

Okay.  Now, we'll go to 2605.7 which has to do with18

these minimum unit sizes.19

I don't feel -- I mean I'm sort of neutral20

on this one, but I don't feel very strongly about the21

minimum sizes because of what I said.  I think that22

the market -- there's a certain degree below which23

they will -- that the market wouldn't go.24

COMMISSIONER PARSONS:  So, what we said25
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previously was that those should not be less than 951

percent of the size of what's in the rest of the2

building.3

CHAIRPERSON MITTEN:  Um-hum.4

COMMISSIONER PARSONS:  And --5

COMMISSIONER JEFFRIES:  That particular6

unit type.7

COMMISSIONER PARSONS:  Right.8

CHAIRPERSON MITTEN:  Um-hum.9

COMMISSIONER PARSONS:  I'm not sure I10

understand the need for this specificity of so many11

square feet.  If it's 95 percent of market --12

CHAIRPERSON MITTEN:  Well, but the -- now,13

keep in mind what Commissioner Hildebrand was saying14

earlier though is one of the -- one of the areas of15

flexibility is that you can keep the mix of units16

which is what we talked about, but if you -- so, that17

keeps you with the mix of bedrooms basically.  But,18

what if you can -- you allowed those units to be19

somewhat smaller, then you might get more and the way20

2605.7 is written doesn't get you more.21

So, you can either say okay, well, we want22

to -- we can either say we like 2605.7 and we want23

this proportionality of size and we want to retain24

that.  You can go with the Office of Planning proposal25
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which says we'll give them some flexibility about1

size, but at least don't let them go below a certain2

level in which case we'd adopt their new language or3

if you said, you know what?  The developer's smart4

enough they're not going to make them so small and let5

the market figure it out and then you just take out6

2605.7.7

VICE-CHAIRPERSON HOOD:  The whole thing?8

CHAIRPERSON MITTEN:  It's just a -- I mean9

I'm just laying out the alternative.10

VICE-CHAIRPERSON HOOD:  I would agree with11

number three.  Let the market dictate that.  I really12

do.  Because if it's not conducive, then nobody's --13

the people are not coming.  They're not going to buy14

it.  So, I think that would -- and let us sit here and15

try to legislate it and then predict the history.  I16

don't know if -- and it goes back to Commissioner17

Jeffries.  The Zoning Commission, what is our role?18

I don't think we can predict that.19

CHAIRPERSON MITTEN:  Well, and not only20

that, but if they do -- you know, one of the fears21

would be if they did something and then people22

wouldn't want to lease it for affordable housing and23

then it could possibly revert market, but if they24

don't want it for affordable housing because the25
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bedrooms are too small, then they're sure not going to1

want them for market rate with the bedrooms too small.2

So, I think the market can figure that one3

out myself.4

COMMISSIONER PARSONS:  So, you're5

suggesting we take it out altogether?6

CHAIRPERSON MITTEN:  If you feel7

comfortable. 8

COMMISSIONER PARSONS:  Nothing to do with9

size.  Size doesn't matter.10

CHAIRPERSON MITTEN:  You said it, Mr.11

Parsons.12

COMMISSIONER PARSONS:  I just -- I had to13

say it.  Sorry.14

COMMISSIONER HILDEBRAND:  He's been15

listening to country music a little too long.16

CHAIRPERSON MITTEN:  And that way there's17

the kind of flexibility that the advocates were asking18

for up to a point.19

COMMISSIONER HILDEBRAND:  I guess I have20

to say I'm concerned a little bit if there are no21

minimums established, but I am persuaded by your point22

that a developer is not going to build something that23

they cannot market.  So, I think I'm -- I could be24

persuaded one way or the other.25
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COMMISSIONER PARSONS:  I liked to ask the1

Office of Planning what they think about this --2

CHAIRPERSON MITTEN:  Okay.  3

COMMISSIONER PARSONS:  -- because -- what4

do you think about the concept of deleting any minimum5

size?6

MR. RODGERS:  I think I'd like to use an7

anecdote that I heard from a developer actually who is8

buying a new development from another developer.9

Their front door was a half an inch away10

from the wall when they opened the -- you know, so,11

there was very clearance.  I think a minimum size is12

appropriate -- an appropriate protection from getting13

substandard units and it's -- the size of units will14

fly with the market, but I think if we have a minimum15

size, we at least have some minimum protection of16

getting, you know, some quality units.17

CHAIRPERSON MITTEN:  I didn't quite18

understand the little anecdote.  Would you just --19

MR. RODGERS:  It was designed -- well, it20

was designed efficiently I guessed you'd say.  There21

was very little clearance for the door to open.  There22

was enough clearance for the door to open, their front23

door, but it's the kind of --24

CHAIRPERSON MITTEN:  Are you saying that25
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this was an affordable unit or that this was --1

MR. RODGERS:  This was a market-rate unit.2

CHAIRPERSON MITTEN:  Okay.  So, that's3

just like a dumb --4

MR. RODGERS:  This was a market-rate unit.5

CHAIRPERSON MITTEN:  -- developer.  Right?6

MR. RODGERS:  Yes.7

CHAIRPERSON MITTEN:  Okay.  8

MR. RODGERS:  Yes.9

CHAIRPERSON MITTEN:  So, we can't -- you10

know, the world can't protect -- we can't protect the11

world from them.  Okay.12

MR. RODGERS:  That's an opinion.  Yes.13

MS. MCCARTHY:  But, I think mitigating on14

the other side is the fact that we are talking about15

an affordable housing crisis and we are talking about16

people, you know, vacancy rates, 4 percent, 2 percent,17

1 percent in different income levels.  So, the mere18

fact that it has to be leased to somebody may not be19

sufficient protection if people are desperate enough20

for an accordable unit and I guess it's just the21

decision is how much the Commission -- how high a bar22

the Commission wants to set in terms of assuring an23

attractive unit as opposed to a utilitarian unit.24

Because we probably don't have to worry25
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about the units going begging even if they are eight-1

by-eight rooms.  There's probably somebody that would2

rent it or at least, it always amazes me when the city3

does a housing enforcement action at the quality of4

housing that some people have been living in because5

it was affordable.6

CHAIRPERSON MITTEN:  Okay.  7

COMMISSIONER JEFFRIES:  You know, a8

developer has absolutely no incentive.  I mean, you9

know, I mean there is a market for, you know, nearly10

anything that -- I mean they wouldn't build it if they11

didn't think that there was someone that's going to12

rent it and also, it's not just the notion of, you13

know, how comfortable the unit is?  There might be14

locational qualities.  I mean, you know, I'm just --15

if we could, you know, put in draft text that, you16

know, at least allows for the developer to, you know,17

walk through, you know, perhaps why.   You know, if18

there's a particular unit or units that might appear19

to be too small, give a reason and walk through, you20

know, perhaps how they're going to market those units.21

But, I'm still on the place that, you22

know, I think that level of design is sort of minutia23

as it relates to this and that we should just let the24

private sector, you know, figure that one out.25
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CHAIRPERSON MITTEN:  I think I'm willing1

to go there until we've proven that that was -- until2

someone proves that that's a mistake.3

COMMISSIONER PARSONS:  Well, you learn4

it's a mistake after the unit is built.  5

COMMISSIONER JEFFRIES:  Right.6

COMMISSIONER PARSONS:  Right.  This isn't7

as though it's a --8

COMMISSIONER JEFFRIES:  I mean what does9

this unit look like, Commissioner Parsons?  Is it like10

300 square feet?  I mean in terms of the inferior I11

mean.12

COMMISSIONER PARSONS:  Well, I like the13

original language where it said 95 percent of the14

market rather than specifying size, but sensing under-15

whelming --16

CHAIRPERSON MITTEN:  Well, the thing is,17

I mean, why would you -- you have this market-rate18

project and you're going to put these like really19

lousy units in so that you have these people that come20

in and they're all like crabby in the morning when21

they come out because they're living -- you know22

they're bed is up against the wall and they can't23

hardly crawl out of it and everybody else is happy24

because they have a spacious unit and then all the25
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people that are in the affordable housing are just1

going to be so unhappy because their units are poorly2

-- I mean nobody's going to do that.  Are they?3

COMMISSIONER JEFFRIES:  And also, you4

know, the developer is going to design this.  I mean5

it's going to be cookie cutter, boom, boom, boom.6

They're not, I mean, spending time trying to create7

inferior units.  I mean some it, you know, might -- I8

just -- there might be a little level of suspicious9

here we don't quite need to have.10

CHAIRPERSON MITTEN:  Okay.  Let's see11

where -- well, no, let's see -- well, let's see what12

where people's heads are at.  Let's hear from this end13

now.14

VICE-CHAIRPERSON HOOD:  That end.  All the15

way down now.16

COMMISSIONER HILDEBRAND:  I actually am in17

favor of either keeping the text as written even18

though it gets us less units or having a minimum19

defined --20

CHAIRPERSON MITTEN:  Okay.  21

COMMISSIONER HILDEBRAND:  -- as a22

protection.23

CHAIRPERSON MITTEN:  Okay.  Mr. Hood.24

VICE-CHAIRPERSON HOOD:  As I stated25
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earlier, I'm in favor of just deleting it totally and1

letting the market --2

CHAIRPERSON MITTEN:  Okay.  3

VICE-CHAIRPERSON HOOD:  -- dictate.4

CHAIRPERSON MITTEN:  So, you're still --5

you're still there.6

VICE-CHAIRPERSON HOOD:  Right.  Still in7

the same place.8

CHAIRPERSON MITTEN:  Okay.  And Mr.9

Jeffries is at the deletion stage for the whole thing,10

but maybe just this section.11

COMMISSIONER JEFFRIES:  Anything that12

would make it simpler, I'll vote for it.13

CHAIRPERSON MITTEN:  So, we, you know --14

so, we're not really having anyone advocating for the15

-- now, we're you -- no.  I think we can get a16

consensus around deletion for sure and maybe if we17

have to, the alternative language from the Office of18

Planning.  But, where are you?19

COMMISSIONER HILDEBRAND:  Consensus on20

deletion?21

CHAIRPERSON MITTEN:  Yes, isn't not?22

COMMISSIONER HILDEBRAND:  No, that's not23

where he's coming from.24

CHAIRPERSON MITTEN:  Okay.  Okay.  25
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COMMISSIONER JEFFRIES:  No, I --1

CHAIRPERSON MITTEN:  No, the consensus was2

-- I'm sorry.  I was thinking -- majority.  That's3

what --4

COMMISSIONER HILDEBRAND:  Ah, there you5

go.  Okay.  6

CHAIRPERSON MITTEN:  Yes, majority.7

VICE-CHAIRPERSON HOOD:  You know, we8

didn't work this hard with control periods.  So, I9

think the votes are there for deletion and we just10

might as well move forward with it.11

CHAIRPERSON MITTEN:  You okay?12

COMMISSIONER HILDEBRAND:  I'm okay with13

whatever you decide on this.14

COMMISSIONER HILDEBRAND:  All right.  I'm15

going with deletion.16

CHAIRPERSON MITTEN:  Okay.  2605.7 will17

come out then.  Now --18

MR. BERGSTEIN:  I'm sorry.  Just ask for19

one clarification because these is where the interface20

between the zoning regulations and the statute is21

going to be somewhat interesting.22

CHAIRPERSON MITTEN:  Okay.  23

MR. BERGSTEIN:  In your deletion of this,24

is your intent that this issue not be addressed if the25
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council or the regulatory agency wants to in their1

discretion decide that some sort of minimum standard2

be added?3

CHAIRPERSON MITTEN:  Well, if we're silent4

-- we're basically saying we're going to be silent.5

MR. BERGSTEIN:  That's what I wanted.6

Because what I would like to do is to -- there's a7

provision that talks about what the Zoning Commission8

isn't doing and perhaps if I could just add that in so9

that it's clear that your deletion doesn't mean no one10

else can't touch it, but you would prefer to pass it11

on if someone feels it's useful.12

CHAIRPERSON MITTEN:  That's fine.  That's13

fine.  Okay.  Now, let me just make sure that we don't14

lose something important.  Now, in the Office of15

Planning's report, they had also suggested that we --16

you know, they were talking about basically inserting17

a new 2605.7 and then modifying the existing 2605.718

that we just decided to delete and apply that to row19

houses.  So, does anybody want to bring that back or20

do we want to just be silent?21

Well, the occasion would be something like22

the housing developments I was mentioning earlier23

.  You know, like the Hope VI type stuff24

or these big townhouse developments that we've been25
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looking at.1

COMMISSIONER JEFFRIES:  Yes.2

CHAIRPERSON MITTEN:  Now, keep in mind3

that we do still have in 2605.5 all inclusionary units4

shall be comparable in exterior design materials and5

finish.  Now, we could say -- maybe we could even add6

appearance so that -- somebody had to really go to7

some lengths to make them in a row-house development8

atypical.  Because if they're the same in appearance,9

that means there the same width and they're the same10

general depth.  Otherwise, what are you going to do11

just shorten them.  I mean --12

COMMISSIONER JEFFRIES:  It's just more --13

it's more expensive, more work.  I mean --14

CHAIRPERSON MITTEN:  Yes, it would be more15

work to make it different.16

COMMISSIONER JEFFRIES:  That's one line.17

CHAIRPERSON MITTEN:  Yes.  So, I would18

just say we remain silent on the subject and go on. 19

COMMISSIONER JEFFRIES:  Yes.20

 CHAIRPERSON MITTEN:  Okay.  Okay.  Then we21

had some correspondence about, let me find the22

section, 2605.1 which we said -- this was where we23

said inclusionary units within a for sale development24

may not be offered for lease and we heard from a25
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variety of sectors on why that's not a good idea and1

which I understand, but I think what we were trying to2

do is say well, we didn't want there to be some3

adverse consequence from having a bunch of rental4

units in a condo building that's full owners and5

sometimes there's this incongruity, but then the more6

I thought about it after I was reading all of the7

submissions, I was thinking well the condo documents8

can restrict that and we wouldn't supersede the condo9

documents.  If we were silent on it, it would just be10

the condominium would control that.  11

So, isn't that right, Mr. Bergstein, if we12

were silent about that?13

MR. BERGSTEIN:  Yes.14

CHAIRPERSON MITTEN:  Okay.  So, I would --15

MR. BERGSTEIN:  I like the silence things.16

CHAIRPERSON MITTEN:  Okay.  So, I would17

advocate for then just deleting 2605.1 in its18

entirety.  Not to say that it's more than one19

sentence.20

Okay.  Anybody object to that?  All right.21

COMMISSIONER HILDEBRAND:  Well, I guess22

one of the things though.  Would that preclude then a23

nonprofit from buying those units and then leasing24

effectively if the condo documents preclude an owner25
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from leasing beyond a certain period of time?1

CHAIRPERSON MITTEN:  The condo documents2

could be a problem.3

COMMISSIONER HILDEBRAND:  Okay.4

CHAIRPERSON MITTEN:  And I think that's a5

legitimate issue, but that's one for the nonprofit to6

deal with the condominium association about.7

COMMISSIONER HILDEBRAND:  Okay.  Just8

wanted to make sure that that was on the table.9

CHAIRPERSON MITTEN:  Yes.10

COMMISSIONER JEFFRIES:  Like states'11

rights or something.12

CHAIRPERSON MITTEN:  Something like that.13

Yes.  There you go.  Okay.14

COMMISSIONER PARSONS:  I think we ought to15

discuss.  OP is suggesting that we add to this same16

section except as provided in the act and17

administrative regulations which would allow or permit18

owner occupants to rent their unit for a limited19

period of time typically up to two years.  So, I don't20

know how you feel about that.  That's on the last page21

-- actually the last item in the report.22

CHAIRPERSON MITTEN:  Actually, you know,23

it's a different issue.  Maybe I'm just thinking of it24

differently.25
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So, what they say is their -- the tag on1

it is this addition will permit an administrative2

process to allow an owner occupant to rent their unit3

for a limited period of time.4

Okay.  I think we've said we're going to5

let the administrative people, council and whatnot,6

handle that aspect of it.  This is about trying to7

control what goes on.  This isn't -- this 2605.1 as it8

was written I thought was not only about controlling9

what an individual does, but it affected whether the10

District, you know, Housing Authority or some11

nonprofit.  So, whatever an individual does is going12

to be dealt with in the administrative process.13

So, if we're silent on it, the14

administrative process will pick it up rather than15

adding -- I understand what they were saying is adding16

flexibility, but I think we get there if we just17

delete it.18

COMMISSIONER PARSONS:  Delete what?19

CHAIRPERSON MITTEN:  2605.1.  Because20

they're saying --21

COMMISSIONER PARSONS:  Oh, I missed your22

point.  I'm sorry.  I was reading this other thing.23

So, let the administrative process handle24

this whole issue.25
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CHAIRPERSON MITTEN:  Yes.1

COMMISSIONER PARSONS:  I'm sorry.  Okay.2

CHAIRPERSON MITTEN:  You know, I skipped3

over something.  4

COMMISSIONER JEFFRIES:  Well, John skipped5

over something.6

CHAIRPERSON MITTEN:  Mr. Parsons, I7

thought you were keeping me straight with the Office8

of Planning report.9

We were talking about the equity10

distribution and size and all those things and what I11

forgot about was 2605.9 which is like where the units12

are and the Office of Planning took a different -- I13

think they just had a slightly different approach to14

it and then we also had some correspondence about how15

they shouldn't be in the premium locations in the16

building.17

So, I don't -- I'm interested in hearing18

what people have to say about it.  I'm not going to19

advocate for anything.20

COMMISSIONER PARSONS:  Shall not be overly21

concentrated on any one floor or building.22

CHAIRPERSON MITTEN:  Right.  Which that23

would be a way of indirectly accommodating the issue24

about not having them on like premium floors and25
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stuff.1

COMMISSIONER JEFFRIES:  But, it doesn't --2

but, you know, on the top floor overlooking the3

Anacostia, you know, it doesn't say that they, you4

know, it does say that all the market rate can be5

concentrated on that floor, on the top floor.6

CHAIRPERSON MITTEN:  Say that one more7

time.8

COMMISSIONER JEFFRIES:  What this does say9

that, you know, it shouldn't be overly concentrated on10

any floor, but it also could mean that there's certain11

floors that have no --12

CHAIRPERSON MITTEN:  Yes.13

COMMISSIONER JEFFRIES:  -- affordable14

units.15

CHAIRPERSON MITTEN:  Right.16

COMMISSIONER JEFFRIES:  Which could be the17

top floors and I don't have a problem with that.18

VICE-CHAIRPERSON HOOD:  What are we19

talking about, Madam Chair?  The alternative language20

of this plan as recommended?21

CHAIRPERSON MITTEN:  Well, we're talking22

about whether we want to change it and --23

VICE-CHAIRPERSON HOOD:  What I'm saying24

Commissioner Jeffries' point was alluding to what's25
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already in the text.  Is that what you're saying?1

When it gives that other alternative.2

COMMISSIONER JEFFRIES:  Yes.  Yes, that's3

what I'm saying.  I'm agreeing with the Office of4

Planning that, you know, just as long as you're not,5

you know, overly concentrating on any one floor, but6

it could mean that there's certain floors that don't7

have any affordable units on it.8

VICE-CHAIRPERSON HOOD:  Okay.  9

COMMISSIONER JEFFRIES:  And, you know, I10

don't know if we're necessarily trying to achieve --11

to have an affordable unit on every floor dispersed12

about.  We just don't want there to be, you know,13

concentration.14

VICE-CHAIRPERSON HOOD:  Do you think the15

alternative language gets us to that point?  I'm just16

trying to understand.17

COMMISSIONER JEFFRIES:  Yes.18

VICE-CHAIRPERSON HOOD:  Because I think it19

does.  I just --20

COMMISSIONER JEFFRIES:  Yes.  Yes, I think21

it's fine.22

COMMISSIONER PARSONS:  Certainly better23

than reasonably dispersed throughout the development.24

COMMISSIONER JEFFRIES:  Right.  Because I25



66

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

agree with the Office of Planning.  I don't think that1

gives the proper -- I mean not enough directive.2

COMMISSIONER HILDEBRAND:  Interesting3

though, in my reading of that, I don't see where it4

says that inclusionary units have to be on every floor5

of the development, but they just have to be6

reasonably dispersed throughout the building.  So,7

that the lower two floors of a nine-story building8

aren't all inclusionary zoning.  That they're spread9

out throughout most of the floors.10

COMMISSIONER JEFFRIES:  I just don't know11

what reasonably means.  I mean, you know, that's just12

sort of left open for some interpretation.13

COMMISSIONER PARSONS:  Oh, they took that14

out.  They took that out.15

COMMISSIONER JEFFRIES:  Oh, yes, but I16

thought that Commissioner Hildebrand was saying --17

were you looking at -- you were looking at 2605.9.  18

COMMISSIONER HILDEBRAND:  Yes, the19

existing language.20

COMMISSIONER JEFFRIES:  Yes, the existing21

language.  Because OP is saying that that's vague.22

COMMISSIONER PARSONS:  They took23

reasonably out.24

COMMISSIONER JEFFRIES:  I just think what25
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they've included is much more of a -- you know, gives1

much more of a blueprint as to how they can do this.2

But, to say that, you know, inclusionary units should3

be reasonably dispersed.  Yes, anyway.4

CHAIRPERSON MITTEN:  Okay.  Yes, I think5

-- well, I think we have an agreement that the OP6

language is good.7

COMMISSIONER JEFFRIES:  Yes.8

CHAIRPERSON MITTEN:  Okay.  Let's see.9

Next is -- we had -- Mr. Jeffries mentioned this10

earlier.  We've had some correspondence about11

increasing the threshold unit number from the minimum12

of ten that we had established and, you know, we had13

a lot of discussion about this at the hearing and14

subsequently.  So, are people interested in revisiting15

the minimum?16

COMMISSIONER PARSONS:  No.17

VICE-CHAIRPERSON HOOD:  No.18

CHAIRPERSON MITTEN:  Okay.  We had some19

submissions related to a transition period for20

implementation and on the one hand, this is certainly21

something that we can't deal with now because it's not22

effective until it gets mapped and I guess the real23

affect isn't going to be known until we get the act24

passed because, you know, that could be really good or25
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less good.1

But, the other thing I thought was just a2

little ironic about it is we had some correspondence3

that, you know, this -- the fact that we passed4

anything must have had this chilling affect, but it's5

had a chilling affect.  But, we need more time to6

transition.  So, I'm like well, you're having your7

transition period now.  So, I think we can revisit8

that when we map that.9

So, is anybody interested in taking it on10

now or when we map it?  Okay.  Okay.  11

I'm just going to mention this and if12

anybody wants to take up the cause one way or the13

other from what we had originally put in place, we had14

-- on both sides, we had folks asking us to revisit15

the breakdown of the minimums and for the16

affordability and on the one hand, we had the17

advocates wanting, you know, deeper affordability and18

on the other hand, we had the -- many of the19

developers asking us to change the ratio of market20

rate to affordable and without doing through all the21

permutations that were being advanced.  Is anybody22

interested in revisiting those?23

VICE-CHAIRPERSON HOOD:  Are we talking24

about set asides or the definitions of --25
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 CHAIRPERSON MITTEN:  This would relate1

specifically to 2603.1 through 4 that established the2

minimum requirements for both the proportion of the3

square foot area in a project and then how that square4

foot area would be broken down in terms of the degree5

of affordability.6

VICE-CHAIRPERSON HOOD:  Okay.  Thank you.7

CHAIRPERSON MITTEN:  Okay.  We had folks8

that were advocating that we have a sunset provision9

and I mean I think we've expressed -- even the most10

wedded to inclusionary zoning among us have expressed11

the sentiment that if it turns out that this isn't12

working the way we intended, it needs to be changed or13

it needs to be eliminated because we just like made14

such a mistake that we would take that on and so to15

me, it's a build in.  A sunset provision is exactly16

what they -- I mean it's predictable in a way, but I17

think -- and truly this is the reason why I think that18

not having -- not to revisit the point, but why not19

having an end to the control period is important.20

Which is I think you should start with the most21

expansive thing and if you find you need to cut it22

back, that's better than suggesting that something has23

a finite life or is constrained and then trying to24

change that.  Because Montgomery County spent a lot of25
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time trying to like expand it instead of contract it.1

So, I'd rather start with something that's more2

expanded and if we find we need to cut it back, I'd3

rather do that.4

COMMISSIONER JEFFRIES:  I agree.5

CHAIRPERSON MITTEN:  Anybody else?6

VICE-CHAIRPERSON HOOD:  Yes, I would7

agree, Madam Chair.8

Can we go back to the9

 -- you mentioned about the set asides.  The10

definition of low to moderate and I think this came up11

at the hearing and I think we've actually had a case12

since then where they got 30 percent -- 30 to 8013

percent of the AMI.  14

I think what I heard from the developers was it15

just could not be done and then I guess a couple of16

weeks later, I think -- and I'm not sure of all the17

particulars and I can't remember the case a couple of18

weeks ago where someone did come in with 30 percent.19

Is there anyone -- well, I just said what I -- to you,20

Madam Chair and my colleagues, would we be interested21

in maybe refining that from 50 to 80 percent maybe22

take it to 30?  Oh, you can't hear me.23

CHAIRPERSON MITTEN:  Well --24

VICE-CHAIRPERSON HOOD:  Most people don't25
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want to hear me.  Thank you, Mr. Cochran.1

CHAIRPERSON MITTEN:  Well, I mean I think2

one of the things that we struggled with and everybody3

struggled with I think in good faith is to try and4

figure out what the right balance is to -- between how5

deep you can go in the affordability and then what the6

offset is in terms of the bonus density and to go7

deeper requires a bigger offset and there's, you know,8

I think a few people and, you know, the advocates have9

suggested that we could go a little bit deeper.10

Instead of having exclusively 80 percent, that we11

could basically average it out to 70 and have some 8012

percent and some 60 percent, but I don't think anybody13

was suggesting that given where we are and the amount14

of bonus density that we can offer that going that15

deep, trying to go down to 30 percent, is -- will do16

anything.  That we can offer enough to offset that17

degree of affordability.18

I don't know if other people have --19

COMMISSIONER PARSONS:  I agree.20

CHAIRPERSON MITTEN:  I mean I think the21

sentiment is great and I think that's why, you know,22

some of what we heard complaints about is the fact23

that on the one hand, we're really not going to be24

helping people that are truly in need because of how25
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high these levels are and then on the other hand, we1

have people saying well, why are you doing this?  Why2

don't you just use the existing subsidies?  3

Well, the point is you take subsidy and4

you layer it on to how deep we're able to go here and5

then you do get to the levels of affordability that6

you're interested in.7

VICE-CHAIRPERSON HOOD:  Okay.  Thank you.8

CHAIRPERSON MITTEN:  Okay.  9

COMMISSIONER JEFFRIES:  Madam Chair.10

CHAIRPERSON MITTEN:  Um-hum.11

COMMISSIONER JEFFRIES:  In terms of the12

sunset provision, can you just refresh me on that?13

CHAIRPERSON MITTEN:  Well, we just had14

some people -- I don't believe we talked about a15

sunset provision prior to receiving this latest series16

of submissions, but people were advocating that we17

basically just have a sunset -- that this will only be18

enforced for some specific period of time.19

COMMISSIONER JEFFRIES:  Okay.  Because,20

you know, I think there was considerable discussion21

around, you know, if it doesn't work.  How will the22

Commission know when it's not working or parts of it?23

I mean sometimes by the time you figure out it's not24

working, so much of the damage has been done.  I mean25
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I'm trying to figure out what the mechanism could be.1

CHAIRPERSON MITTEN:  Well, I mean I think2

we would be relying on the Office of Planning to come3

to us, but that being said, you know, one of the great4

things about the Zoning Commission is anybody that5

wants to can bring an application to us.6

COMMISSIONER JEFFRIES:  Um-hum.7

CHAIRPERSON MITTEN:  So, if people want to8

make a case that we were wrong and they don't want to9

rely on the Office of Planning to bring that case,10

they can bring it to us.11

VICE-CHAIRPERSON HOOD:  Madam Chair.12

COMMISSIONER JEFFRIES:  They being?13

CHAIRPERSON MITTEN:  Anyone.  A developer.14

Housing provider.  Anybody.15

VICE-CHAIRPERSON HOOD:  Madam Chair,16

another reason -- I think we'll find out on Monday and17

Thursday nights when we're at home and we don't have18

any cases.  But, I also will say that I think we may19

need to ask Office of Planning.20

I will be interested in intervals of maybe21

three months and I don't want to put anymore work on22

them and I don't know if my colleagues would agree.23

In their status report, they just give us an update on24

how this is moving.  What's going on or what some of25
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the challenges because they're going to be the ones1

who are going to be sitting at the table making these2

planning efforts with the developers and maybe every3

three months or six months they -- well, I would4

prefer three months.  In keeping in tune with what5

Commissioner Jeffries is saying.6

COMMISSIONER JEFFRIES:  Well, I mean does7

Office of Planning want to comment on that?8

MS. MCCARTHY:  We can certainly -- Mr.9

Rodgers keeps a database of all -- as soon as somebody10

comes into Mr. Rodgers' neighborhood, he takes this11

card -- as soon as somebody comes into us with a12

project, you know, we track it and move it through the13

different stages of, you know, proposed plan, under14

construction.  So, we can -- we could do that easily15

every three months, every month when, you know, and16

try to compare it to the year before so that you could17

begin to see if they're diverging.  Making a judgment18

about whether they're diverging because interest rates19

are higher this year than last year.  I mean there's20

definitely going to have to be, you know, a certain of21

judgment involved.22

And so, it's -- I can't say that we would23

have a degree of confidence that we could easily and24

in a very early time period spot if this is having a25
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negative impact on the market.  We can certainly try1

to, you know, through keeping our statistics, through2

attending the DCBIA and other events that we always do3

through keeping in touch people who are active in the4

market.  We could try to funnel that information back5

to the Commission.6

I would think maybe the statistics every7

three months and reports every six months.8

CHAIRPERSON MITTEN:  I think --9

COMMISSIONER PARSONS:  You could --10

CHAIRPERSON MITTEN:  Oh, go ahead.11

COMMISSIONER PARSONS:  You could also tell12

us if nobody's coming because then it's not working.13

MS. MCCARTHY:  Yes, that may be -- that14

may be too late.15

COMMISSIONER PARSONS:  Yes.16

MS. MCCARTHY:  So, we'd like to --17

COMMISSIONER PARSONS:  Well, I think18

that's his point.  Is if you get any warning signals.19

You know, nobody's going to develop under these20

circumstances.21

COMMISSIONER JEFFRIES:  I mean and there's22

variables.  I mean obviously if interest rates are23

moving up.  If there are other, you know, things that24

are impacting on -- I mean you have to figure that in,25
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but, you know, at some point, there needs to be sort1

of an apples to apples comparison as to wait a minute,2

you know, two years ago we were here and we were here3

at that level because of interest rates so low, but4

wow, we've seen a significant drop over the last year.5

It probably would have to be a little longer than6

three -- six months, but, you know, that's --7

MS. MCCARTHY:  Yes, I mean I -- what8

tempers or what I was thinking of is in 1990 and '919

when we were going through the fight over the downtown10

development district housing requirements or the11

downtown development district overlay, there was a12

slowdown in construction and originally we kept13

hearing from -- and immediately after the adoption of14

the DD, as well I guess in some ways it's more15

relevant, after 1991 when it was adopted and, you16

know, people kept saying oh, it's the Office of17

Planning or it's the DD requirements.  When actually,18

it turned out it was a countrywide recession that19

stopped office buildings --20

COMMISSIONER JEFFRIES:  Yes.21

MS. MCCARTHY:  -- from being built and the22

economics of DD heavily depended upon being propelled23

by a mixed-use market.24

COMMISSIONER JEFFRIES:  Absolutely.25
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MS. MCCARTHY:  So, it's sometimes pretty1

easy to isolate, but --2

COMMISSIONER JEFFRIES:  Yes, no, I would3

not be in favor of the development community.  I mean4

if there's, you know, larger economic forces that's5

causing the slowdown, I mean that should clearly be6

stated and not putting it on this, but there might be,7

you know, some clear markers that could give us notice8

ahead of time that perhaps we've moved a little bit9

too quickly for fairly short-term housing -- robust10

housing market here in the area, but what's it like?11

Four or five years?  Yes, so, anyway.12

CHAIRPERSON MITTEN:  I think we just have13

to have -- rather than trying to set some kind of14

schedule right now, I think we -- I mean we're going15

to -- we will have some sense about what's happening16

with the BZA because one of us is going to be there.17

See if cases are coming to the BZA.  This is going to18

be mapped in relatively few places and so, we'll be19

able to gauge what's happening in one place relative20

to the rest of the city and then -- but, I wouldn't21

want to suggest that it's -- you know, that we're not22

going to give this time.  23

You know, on the one hand, we -- if it's24

clear that we've done some damage, we want to react to25



78

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

it, but we don't want people to sit back and you know1

what?  If we just sit here for a quarter and we can2

panic the Zoning Commission and they'll shove the3

whole thing out the window.  You know, I mean I don't4

want to kind of send that message either.5

I mean it would have to be clear that this6

was an insurmountable problem that we would have to,7

you know, back off.8

VICE-CHAIRPERSON HOOD:  My only concern9

though when it becomes clear is it too late?  I just10

don't -- just the conversations that we heard from the11

developers.  12

See Anthony Hood won't be developing13

anything.  So, it's easy for Anthony Hood to sit up14

here and try to craft something, but I want to make15

sure in keeping in alliance with Commissioner16

Jeffries' comments and all I was asking for was that17

-- not saying that we would just make this drastic18

change in three months, but at least get some kind of19

feel.20

CHAIRPERSON MITTEN:  Sure.21

VICE-CHAIRPERSON HOOD:  Fine.  We don't22

have to move on it in three months.23

CHAIRPERSON MITTEN:  Right.24

VICE-CHAIRPERSON HOOD:  But, let's kind of25
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feel or update and if not, I can just ask for it1

during the status report.2

CHAIRPERSON MITTEN:  Um-hum.  Well, I3

think we'll be getting updates because I think we're4

going to be, you know, map here and then a couple of5

months later, map there and we'll be talking about it6

for awhile.7

COMMISSIONER JEFFRIES:  Did I hear you8

correctly?  Said that we're going to map this in9

relatively few places?  Did I hear you say that?10

CHAIRPERSON MITTEN:  I don't see us -- the11

first one -- I don't know what the first one's going12

to be.13

COMMISSIONER JEFFRIES:  I just heard you14

say that.  I just didn't know.15

CHAIRPERSON MITTEN:  No, I don't think16

there's -- I don't think we're going to -- well,17

we'll have to see how bloodied we get on the first one18

because believe me people are going to resist.19

There's only one neighborhood that we heard so far20

that says yes, come on over here and that's H Street,21

N.E.22

Because well, we do know how neighborhoods23

are about density and some see if quite differently24

than others and, you know, we got correspondence about25



80

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

consistency with the comprehensive plan as if the1

zones that are in place are the only ones that are2

appropriate for any given designation on the3

generalized land-use map.  I mean you can pick out --4

you know, you pick out medium density residential or5

moderate density residential and there's a range of6

zones that are appropriate and so, depending on where7

you are in that range, there may be room to move up8

and stay within the same category on the generalized9

land-use map.  You know, I don't know what those are10

at the moment, but, you know, I know there are some.11

But, you know, this is not -- we're not12

going to be able to just do this quickly.  You know,13

we're going to do one.  It's going to take awhile.14

We're going to --15

COMMISSIONER JEFFRIES:  Okay.  I mean this16

is my whole point about symbolic and just how many17

units you're really going to produce through this.18

CHAIRPERSON MITTEN:  No, I --19

COMMISSIONER JEFFRIES:  But, yes, I hear20

you.21

CHAIRPERSON MITTEN:  Okay.  There's a few22

things that I missed when we were doing the -- going23

through the Office of Planning report that I want to24

just go back over.  2602.5.  The Office of Planning is25
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recommending that we delete this.1

COMMISSIONER JEFFRIES:  I'm sorry, Madam2

Chair.  260?3

CHAIRPERSON MITTEN:  2.5.4

COMMISSIONER JEFFRIES:  Oh.5

CHAIRPERSON MITTEN:  And, Mr. Bergstein,6

I remember you helping us with this and would you7

remind us why we put this --8

MR. BERGSTEIN:  Yes, this provision came9

after the Commission's decision not to have a control10

period and so, there was a discussion about would11

there be any circumstances where an owner of an12

inclusionary unit would be able to get some wealth13

accumulation.14

CHAIRPERSON MITTEN:  Um-hum.15

MR. BERGSTEIN:  And the one instance where16

you all agreed that could happen would be if the Mayor17

for whatever reason wanted to add to the amount of --18

using under his control and was willing to pay more19

than the affordable price.20

CHAIRPERSON MITTEN:  Um-hum.21

MR. BERGSTEIN:  And that would be the one22

circumstance where an owner of an affordable unit23

would be allowed to pay more than the control price24

and that would be to the Mayor.25
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CHAIRPERSON MITTEN:  Okay.  So, that was1

just leaving that open?2

MR. BERGSTEIN:  Yes, to create that one3

exception.4

CHAIRPERSON MITTEN:  Okay.  So, I would5

advocate keeping it in because I mean we did try and6

bring, you know, keep that -- add some flexibility in7

the event that, you know, through another mechanism8

the city wanted to supplement wealth creation.9

COMMISSIONER HILDEBRAND:  I would agree.10

CHAIRPERSON MITTEN:  Okay.  11

COMMISSIONER PARSONS:  OP's point is that12

the Mayor was going to have to pay more than fair13

market value, but this doesn't mandate the Mayor to do14

anything.  15

CHAIRPERSON MITTEN:  Right.  2603.5, this16

has to do with the first right to purchase and adds17

the Housing Authority because I guess the Housing18

Authority is independent of the Mayor.  Is that the19

notion?20

MR. BERGSTEIN:  Yes, I'm fine with that21

though in fact the definition Mayor includes any22

agency that would be implementing it and I think under23

the act and the regulations, the Housing Authority's24

going to be implementing it.  But, it's fine to add it25
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in.  I don't --1

CHAIRPERSON MITTEN:  Okay.  And they also2

are deleting at anytime prior to the issuance of the3

first certificate of occupancy.  I think we have to4

retain that because you can't have this perpetual5

right to purchase or am I missing something there?6

MR. BERGSTEIN:  There was also some7

comments suggesting it should earlier.  That to wait8

until the certificate of occupancy might be too late9

because there were the -- at that point, there might10

be eligible households who would be wanting to11

purchase the properties as well.12

CHAIRPERSON MITTEN:  So, if we delete13

that, then the act becomes the controlling --14

MR. BERGSTEIN:  The act I suppose could15

place more -- well, I don't know.  Because arguably16

more restrictive if -- this allows the Mayor to do17

almost unlimited purchasing while the council act18

would restrict it and I guess it could -- I guess --19

it's just a nebulous area, I believe the act -- the20

council could do that.21

CHAIRPERSON MITTEN:  Okay.  Because all I22

-- what I -- with the introductory language, it at23

least says, you know, it's not a perpetual right to24

purchase.  It's sort of in the beginning of a project25
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you have this right to purchase.  So, I don't want to1

eliminate it if the result is that there's this2

perpetual right to purchase.  I don't mind eliminating3

it if it's going to be dealt with in the act.4

MR. BERGSTEIN:  It's my recollection that5

the regulations do specify a period of time which I6

think is -- there's going to be a notice of7

availability that the developers will be providing to8

the Housing Authority and DHC saying these units are9

now available and that begins to set the outermost10

time that the Mayor will be permitted to purchase, but11

I can't recall off the top of my head how that would12

work.  13

But, that would be the idea.  Because once14

you get the notice of availability, that's when the15

agencies would start looking to their waiting lists16

and actually start referring eligible households to17

these developments.  So, the idea was to end that18

purchase opportunity about the same time that the19

agencies would start referring eligible households to20

the developments.21

CHAIRPERSON MITTEN:  Okay.  So, what about22

if we change the introductory language and said upon23

a notice of availability, the Mayor, the Housing24

Authority shall have the right to purchase?25
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MR. BERGSTEIN:  Why don't you say --1

because I don't know if that's going to be bought by2

everybody.  This is just --3

CHAIRPERSON MITTEN:  Okay.  4

MR. BERGSTEIN:  -- while we're drafting5

along.  Why don't you say subject to such limitations6

as may be provided for in the act?  Something like7

that.8

CHAIRPERSON MITTEN:  Excellent.  That9

sounds good.  Everybody okay with that?  Okay.  Still10

on the Office of Planning report, 2602.1.  They're11

just recommending that we add the word and for clarity12

after B -- oh, no, we have that and.  To confirm it.13

MR. BERGSTEIN:  I think they're asking you14

to confirm their interpretation based upon that and.15

They're asking you to confirm that a building that16

already has 20 units would become, if I can get this17

right, that would become eligible or that -- would18

applicable if they add another ten.19

CHAIRPERSON MITTEN:  Well, as long as that20

-- by saying and, as long as the additional ten units21

are in keeping with the little three, the little Roman22

Numeral iii.23

MR. BERGSTEIN:  Yes.24

CHAIRPERSON MITTEN:  Increase the gross25
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floor area of the entire development by 50 percent or1

more.  Which in that example, it's very likely that it2

would unless they were like -- the existing units were3

really gigantic and the new units were really small or4

something.5

So, wouldn't it be -- let's use a6

different example.  There's a hundred units existing7

and they're going to ten or they're going to add 12.8

If it didn't increase the gross floor area by 509

percent or more, then it doesn't meet the and of the10

way it's defined.  So, the ten doesn't trigger11

anything in that context.  Right.12

MR. BERGSTEIN:  Yes, I agree.13

CHAIRPERSON MITTEN:  Okay.  2603.3, this14

has deal with the odd numbers of units.15

MR. BERGSTEIN:  Yes.16

COMMISSIONER PARSONS:  Excuse me.17

CHAIRPERSON MITTEN:  This has to do with18

what if you get an odd number of units and they're19

just trying to make that more clear.  I mean20

somebody's going to get questions about it.  We might21

as well make it clear.22

COMMISSIONER PARSONS:  All right.  23

CHAIRPERSON MITTEN:  Anybody object to24

adopting the additional language in 2603.3?  Okay.  25
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I just want to run through real quick.  I1

did want to raise a couple of things that were brought2

up in a piece of correspondence that we got from Alan3

Greenberg which is Exhibit Number 169.4

This relates to Section 2604.1 and it says5

that the -- let me just read 2604.1.  Basically, that6

you can construct the bonus density and it's subject7

to all the other zoning provisions.  8

So, the suggestion was that we not impose9

the off-street parking requirements on the bonus10

density which will -- by no imposing it, I mean11

somebody can build if they want to, it further -- it12

helps to offset the burden of -- it's a little bit of13

relief perhaps from the burden of the affordability14

requirement.  I thought it was worth talking about.15

COMMISSIONER HILDEBRAND:  I know I've only16

been on the Commission a brief time compared to my17

colleagues like Mr. Parsons, but in my brief tenure18

here, I haven't seen a single development that came in19

anywhere close to as low as the parking requirement20

based on the number of units that they have.  So, I21

think it's almost a given that they'll always be22

providing more units than or more parking spaces than23

per units.  Whether or not they go to the affordable24

units or not is I think a different question, but I25
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don't see it as being a huge issue.1

COMMISSIONER JEFFRIES:  Well, Madam Chair,2

is the assumption that because of the bonus density3

that perhaps the developers would not necessarily want4

to offer, you know, on-site parking to the affordable5

units?6

CHAIRPERSON MITTEN:  Well --7

COMMISSIONER JEFFRIES:  Because for a8

marking reason, I mean, you're right, Commissioner9

Hildebrand, I mean for market-rate units, I mean, of10

course, you're going to want to have, you know,11

enclosed parking, but if the question is that we're12

trying to -- you know, if the developer is asking the13

question could I perhaps get around providing off-14

street parking for the affordable units, if that's15

what's being asked --16

CHAIRPERSON MITTEN:  There's actually --17

you're taking it in the direction that I -- the way I18

want to think of it, but what was actually being19

suggested is that the off-street parking requirement20

not apply to the bonus density which has potential to21

be 20 percent.22

COMMISSIONER JEFFRIES:  Um-hum.23

CHAIRPERSON MITTEN:  What I's hearing and24

it's true, I mean this is what we've experienced, is25
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that people are -- they're building more than they1

have to in which case granting an exemption is not2

going to hurt anybody, but the way I would want to3

present it is that instead of granting the relief from4

the bonus that it would be relief for the affordable5

part and then it's clear -- I mean I wouldn't mind if6

they didn't offer parking to the affordable units7

myself and maybe they're just hey, let's build parking8

for everyone and they would never avail themselves of9

this, but I think there might be some circumstances10

where, you know, whatever the site conditions are that11

they might actually appreciate this.12

So, I guess I would say that the bonus13

would be subject to the parking requirements, but that14

the affordable part wouldn't.  I don't know what you15

guys think about that.  It wouldn't trigger any16

parking requirements.17

COMMISSIONER HILDEBRAND:  Right.  I don't18

think it has any impact on the parking that they're19

going to offer because they typically offer so much20

more than is required anyway.21

COMMISSIONER JEFFRIES:  Even next to Metro22

stations.23

COMMISSIONER HILDEBRAND:  Unfortunately,24

yes, that's true.25
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CHAIRPERSON MITTEN:  So, the question is1

do we make the gesture or do we just say well, no2

one's going to do it anyway?  Okay.  You don't want to3

-- don't want to make the gesture.  Okay.  Okay.  I4

think I'm done.5

Does anyone else have any other issues6

that they read about that they'd like to raise?7

COMMISSIONER PARSONS:  Well, I wanted to8

talk briefly about this issue of vesting and what Ms.9

Prince is suggesting is those who have received10

permits before a project, building permits, will not11

be trapped somehow when we set down a map and I12

thought that was a fair thing to include.13

CHAIRPERSON MITTEN:  Let me just ask.  Mr.14

Bergstein, is that something that you would recommend15

that we take up now or we take up when we map the --16

MR. BERGSTEIN:  Well, because the text17

itself won't become effective until after the map18

amendment takes affect, the normal vesting rule19

doesn't have any affect.  Because normally, if you map20

something, the vesting rule would say that all21

building permit applications thereafter have to be22

processed in accordance with the new map designation,23

but in this case, there's no text to take affect with24

it.  So, it wouldn't have any effect.  25
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If someone filed for a building permit1

after you set it down, there's still no text2

requirement that's applicable.  So, they would not be3

subject to the inclusionary zoning requirement.4

You can make that express when you set it5

down, but it's implicit.  If there's no text, if6

there's no requirement, there's nothing to be7

processed against.8

COMMISSIONER PARSONS:  Now, as I9

understand, what she's suggesting is we should let10

people know now that we're going to do that when we11

set it down.  In other words, we're going to -- I mean12

when we set down a map case, any permits that are on13

un-built projects that are permitted are vested.14

MR. BERGSTEIN:  That is the -- that is --15

COMMISSIONER PARSONS:  Why should we wait16

until we set a map case down to do that?  Why17

shouldn't we let people know now that that will be the18

case?19

MR. BERGSTEIN:  I believe that if a20

building permit is issued while a case is pending, as21

long as the application was filed beforehand, it can22

be completed under the zoning in effect as of that23

date that the building permit was issued.24

COMMISSIONER PARSONS:  So, you mean that's25
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covered elsewhere in our regulations?1

MR. BERGSTEIN:  I believe and I'll look to2

make sure.3

COMMISSIONER PARSONS:  Don't need to --4

MR. BERGSTEIN:  But, that's --5

COMMISSIONER PARSONS:  Okay.  6

MR. BERGSTEIN:  -- that is my7

understanding of --8

COMMISSIONER PARSONS:  All right.  I think9

-- that's my experience, but I didn't know whether we10

did that on an individual basis or it was just a11

general provision in the regulations.  Okay.  12

COMMISSIONER JEFFRIES:  So, Commissioner13

Parsons, so your understanding was vesting occurred14

once the permit had been issued?15

COMMISSIONER PARSONS:  Yes.16

COMMISSIONER JEFFRIES:  And what is --17

what's being stated by Mr. Bergstein?18

MR. BERGSTEIN:  Let me just read the19

provision.  It's 3202.4.  "Any construction authorized20

by a permit may be carried out to completion pursuant21

to the provisions of this title in effect on the date22

the permit was issued."23

So, if a building is -- a permit is issued24

before the text of the inclusionary zoning becomes25
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effective, then the building may be constructed in1

accordance with the zoning regulations that existed on2

the date that the building permit was issued.  If the3

inclusionary zoning text isn't in effect, then it4

would not be applicable to that building.5

COMMISSIONER JEFFRIES:  So, if fire and6

structural -- I mean it's gone through, gotten zoning7

approval.  It's gone through a number of the hurdles8

and it has a couple of more approvals, if that permit9

has not been issued, it could still -- and the order10

comes through, it can still -- it won't be vested.11

MR. BERGSTEIN:  Well, it depends whether12

or not -- again, if a building permit is filed before13

the Zoning Commission sets down the case, then I14

believe that it can be completed as long as the15

building permit is issued before the final zoning16

determination.17

COMMISSIONER JEFFRIES:  Determination.18

Okay.19

MR. BERGSTEIN:  But, if the building20

permit application is filed after set down.21

COMMISSIONER JEFFRIES:  Okay.22

MR. BERGSTEIN:  But, in this case again,23

there's no text amendment to even apply.  So, that was24

the purpose of saying that the text would not become25
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effective until after the map amendment became1

effective or the act became effective whichever would2

be the last to occur.3

So, I don't believe that the set down of4

the mapping would have any affect because there is not5

text in affect to go with the map designation.6

COMMISSIONER JEFFRIES:  Okay.  7

MR. BERGSTEIN:  I'm sorry if that's8

confusing, but it's an unusual situation where we've9

said beforehand that we're creating an overlay zone.10

But, the text won't become effective until after the11

mapping takes place.12

CHAIRPERSON MITTEN:  Anybody else?13

COMMISSIONER JEFFRIES:  I'm sorry to go14

back, Madam Chair, but I just want to be clear.  So,15

what you propose -- back to the parking issue, we16

decided to leave that completely --17

CHAIRPERSON MITTEN:  Leave it alone.  Yes.18

COMMISSIONER JEFFRIES:  Okay.  Okay.  19

CHAIRPERSON MITTEN:  I've been20

disappointed about these things before and managed to21

go on.22

COMMISSIONER JEFFRIES:  I mean I would23

have -- I mean, you know, I'd probably like to ask the24

Office of Planning, I mean, particularly around the25
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parking.  I mean I think, Madam Chair, I share your1

concern.  I mean there's such a vehicular traffic2

problem in this place and we create all this smart3

growth and people are still bringing their -- what are4

you seeing as relates to parking being brought to like5

the market rate versus the more affordable work force6

housing projects?  What are you seeing?7

MS. MCCARTHY:  Well, I think it's8

important for the Commission -- first of all to put it9

in context, it's true.  Most of what you see people10

are asking to exceed one space per unit, but in many11

times that's because you're looking at PUDs and the12

neighborhood has insisted on more parking.  But, I13

know -- well, Art was just mentioning that in the by-14

right units -- by-right projects that he's been15

tracking, it's averaging about .8 parking spaces per16

unit and especially since we're expecting that a large17

number of these projects would be in the vicinity of18

a Metro station, but we know that in many19

neighborhoods residential projects can't use the20

built-in Metro reduction because it doesn't work if21

you're within a certain number of feet of a22

residential zone.  23

So, I don't know.  I guess we would24

suggest it wouldn't hurt to offer the option.  It may25
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or may not be taken up, but in other cities that we've1

looked at, a standard way of trying to make the2

affordable units more affordable to the developer3

within these kind of schemes is to reduce the parking4

ratio for the affordable units.5

CHAIRPERSON MITTEN:  So --6

COMMISSIONER JEFFRIES:  I mean if we're7

serious about, you know, trying to create as many8

affordable units as possible, you know, well --9

COMMISSIONER HILDEBRAND:  Yes, I don't10

think it will have any impact on the number of11

affordable units that are created, but I think that12

the Office of Planning just brought up a very good13

point.  That we see a microcosm of the development14

that occurs across the city and that if the ratios are15

different for the by-right construction that we could16

make a proffer there and not hurt the inclusionary17

zoning statute at all.  So, I wouldn't object if you18

wanted to reduce the parking on the affordable unit19

area.20

CHAIRPERSON MITTEN:  Are you -- what's the21

level of interest in having a -- it's not exactly what22

was being proposed, but I wanted to change what was23

being proposed which is that the bonus or not the24

bonus, the affordable units will not trigger a parking25
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requirement.1

COMMISSIONER JEFFRIES:  I would agree with2

that, but I'm -- you know where I'm at.3

CHAIRPERSON MITTEN:  Well, you can still4

weight in.  Helping me.5

COMMISSIONER JEFFRIES:  Yes, well, I agree6

with that.  I think -- I absolutely agree with you.7

CHAIRPERSON MITTEN:  Mr. Hood.  Mr.8

Parsons.9

COMMISSIONER PARSONS:  I thought we went10

through this already.11

CHAIRPERSON MITTEN:  Well, people have12

opened their minds.13

COMMISSIONER PARSONS:  I suggest we do14

nothing.15

CHAIRPERSON MITTEN:  You still like that.16

Okay.17

COMMISSIONER JEFFRIES:  I would agree18

nothing.  19

CHAIRPERSON MITTEN:  Okay.  Well --20

VICE-CHAIRPERSON HOOD:  Madam Chair, I21

would -- if all discussion is taken of, I would move22

approval of Zoning Commission Case Number 04-23 with23

all of the corrections pertaining to what was24

discussed here tonight and I so move.25
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CHAIRPERSON MITTEN:  I'll second that1

although I think we need to clarify that it's Case2

Number 04-33.3

VICE-CHAIRPERSON HOOD:  What did I say?4

CHAIRPERSON MITTEN:  I thought you said5

23.  I'm sorry.6

VICE-CHAIRPERSON HOOD:  Let me speak out7

since everybody wants to hear me.  04-33 is what I8

thought I said.9

CHAIRPERSON MITTEN:  Thank you.10

VICE-CHAIRPERSON HOOD:  And you're sitting11

right next to me.12

CHAIRPERSON MITTEN:  I know.  I can't13

explain it and I apologize for mishearing you.  I'm14

sure it was just -- Mr. Bergstein, do you feel that15

this is -- that we've been sufficiently clear tonight16

on the intended amendments that we can vote?17

MR. BERGSTEIN:  I think you have been.18

It's really questioned -- when you take final action,19

that authorizes me to publish a notice of final20

rulemaking and you've given me guidance in terms of21

the text and guidance for the Office of Planning to22

produce a draft order that would be associated with23

it.24

The only question is whether or not the25
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Commission wants to review as a whole the draft order1

with the revised text or simply direct us to do that2

and then we would submit it to you as we normally do3

for signature.  So, it's -- that's really the issue.4

CHAIRPERSON MITTEN:  Okay.  Okay.  Well,5

let's take the vote and then we'll talk about whether6

or not the Commission wants to see the order before7

it's issued.8

So, is there any further discussion?  All9

those in favor please say aye.10

(Ayes.)11

CHAIRPERSON MITTEN:  Those opposed please12

say no.13

(No.)14

CHAIRPERSON MITTEN:  Thank you.  Mrs.15

Schellin.16

MS. SCHELLIN:  Staff will record the vote17

4-0-1 to take final action Zoning Commission Case18

Number 04-33 as discussed.  Commissioner Hood moving.19

Commissioner Mitten seconding.  Commissioners Parsons20

and Hildebrand in favor and Commissioner Jeffries21

opposed.22

CHAIRPERSON MITTEN:  Thank you.  Now, I23

think everybody knows that I read the orders.24

MS. SCHELLIN:  I'm sorry.  I want to25
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correct that.  That should be 4-1-0.1

CHAIRPERSON MITTEN:  Yes.  Thank you.  You2

know I heard that wrong and it didn't even register.3

Is the Commission interested in looking at4

the order again before it's published or you confer5

that responsibility to me?  It's up to you.6

COMMISSIONER HILDEBRAND:  I feel very7

comfortable that we've covered the basis tonight.8

CHAIRPERSON MITTEN:  Okay.  I think we9

tried to be really explicit on the record.  So.  Okay.10

All right.  Anybody have anything else to close out11

with?12

COMMISSIONER JEFFRIES:  Just that gavel.13

CHAIRPERSON MITTEN:  Okay.  Then we're14

adjourned.  Thank you.15

(Whereupon, the special public meeting was16

concluded at 8:26 p.m.)17

18
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